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International studies showed that whistle-blowing is "the
single most important way in which wrongdoing was
brought to light in public sector organizations” (UNODC,
2015).

Whistle-blowers, being insiders within an organization,
possess unique knowledge, access, and expertise that
enable them fo identify corruption or other significant
issues.

But that very position creates a difficult situation owing fo
their possible loyalty to colleagues and supervisors,
contractual confidentiality obligations, and the risk of
retaliatfion.
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prioritizing the greater good over personal or organizational
loyalty. This ethical duty ensures that misconduct is brought
to light, fostering an environment where transparency can
thrive.




oS
;ﬂ'__.'. Ethical dimensions of whistleblowing

.9 IO
mi()lﬂpﬁ{ﬂlm(ﬁ

The ethical dimensions of whistleblowing stand as
a pivotal cornerstone for promoting transparency
and accountability within organisations and society
at large.

The Public Protector's office advocates for reforms to

improve legal and institutional frameworks, which are
vital for creating a supportive environment for

whistleblowers.

The ethical responsibility of organizations to protect
whistleblowers underscores the need for robust legal and
moral frameworks to ensure that individuals who
courageously come forward are shielded from retaliafion

—
While legal frameworks provide the structure for
whistleblowing, the ethical imperative goes beyond
compliance. It involves a moral commitment to

justice and the well-being of society.

=
Whistleblowing embodies the principles of
honesty and integrity, serving as a moral
compass that guides individuals to expose
)

wrongdoing and uphold ethical standards.




Paying a price

Research shows that even in countries with the highest level of protection,
whistleblowers continue to face severe retaliation.

This includes job termination, demotion, harassment, or blacklisting to deter
employees from reporting wrongdoing, thereby protecting the organization's
interests

“Doing the right thing”, comes at potentially staggering personal costs to the
whistle-blower.

Many of whom are bankrupted by the need fo protect themselves from
retaliatory measures taken against them.

Psychological and professional risks associated with whistleblowing

Public Perception: Societal attitudes
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Inadequate protection
measures under laws
like the Protected
Disclosures Act may fail
to prevent employer
retaliation, such as
dismissal or
harassment.

Challenges with current protection
measures

South Africa does not
have any formal system
in place that provides
rewards or incentives
(financial or other
tangible benefits) for
whistleblowing.

Individuals who report
misconduct or illegal
activities do not
receive any for their
actions.

Zondo Commission found
that PDA it is not pro-
active in providing
physical protection, it
offers no incentives to the
whistleblower, and it does
not ensure that all such
information finds its way
to a destination with
specialised skills in
receiving, investigating,

and utilising such
information effectively.

Recommendations
include establishment
of Regulatory Agency

and incentivization

strategy providing for a
reward consisting of a
percentage of the
proceeds recovered
because of the
information disclosed.



Rewards, Awards, and Recognition: A Comparative

Perspective

4 U.S. and South Korea: offer financial rewards to whistleblowers as a means to
encourage reporting of misconduct, exemplified by programs like the U.S. False Claims

Act and SEC whistleblower program.

O European Reluctance: Most European countries, influenced by ethical concerns, avoid
monetary rewards for whistleblowers, fearing it may lead to false reporting or shift
motivations from ethical duty to personal gain.

O Notable European Exceptions: Despite the general reluctance, countries such as
Hungary, Slovakia, and Poland do offer financial incentives to whistleblowers.

O EU Whistleblowing Directive: The directive implemented across the European Union
does not include provisions for financial rewards, reflecting the broader European

stance against such incentives.
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Increased quantity of

whistleblowing reports:

Aftractive financial
rewards can increase
whistleblowing because
some whistleblowers
base their decision on
the trade-off between
the incentives and the
disincentives

Benefits of introducing whistleblower
reward programmes

Rewards go further than
compensation for
damages and instead
motivate whistleblowers
through awards of funds

Increased public
awareness. The
financial incentives
encourage
whistleblowing and,
therefore the awareness
of the whistleblowing
system

Cost-effectiveness
and internal
compliance The
reward programs are less
expensive than the
fraditional investigative
methods. The
investigations consume
more resources when
they are compared to
the whistleblower
rewards

Internal compliance.
Reward programmes
can help to strengthen
infernal compliance
within organisations.
Paying whistleblowers
could counteract
negative social pressures
that favour silence



s Disadvantages of whistle-blower incentive schemes

Ulterior motives: Sometimes, the reason may not

be desirable or even selfish, such as a person who

has a score to seftle against someone and reports
actual misconduct based on a feeling towards

that individual who is involved in wrongdoing. 03 N : Some experts argue that the

whistleblower's intention is immaterial
when the report is in the public’s
interest because the objective is to
promote and to protect the public

Opportunistic reports: whistleblowers
may encourage corporations into
financial settflements in order to avoid
reputational damage and bypass the
criminal court system all together

However, there are other scholars
who says that a “whistleblower must

blow the whistle for the right moral

False reports: Reward programmes may have O'I reason and reasoning”.

the undesirable effect of leading to false
accusations of misconduct as individuals may
view the incentives as an opportunity to pass
on speculative rumors or fabricate evidence
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Other $
considerations
against a whistle-
blower incentive @

scheme

The UK Financial Conduct Authority and Bank of England
Prudential Regulation Authority rejected rewarding whistleblowers,
citing limited benefits.

They argued that incentives in the USA benefit only a small
number of whistleblowers linked to successful penalties.

There is no empirical research supporting the idea that incentives
would increase the rate or quality of whistleblowing reports.

Emphasis was placed on strengthening current whistleblowing
procedures and enhancing fransparency instead of offering
rewards.

Concerns include massive legal costs and complex systems
associated with reward processes, supported by a
PricewaterhouseCoopers study indicating 52% of organizations
believe incentives won't encourage open reporting cultures.
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School of thought that disadvantages can be
addressed through legislation by prescribing,
amongst others, having the evidence tested before
the courts before the finalisation of the incentives
and making provisions for criminal sanctions against
the false reports or the conspiracy in the

enfrapment cases.

Analysis



Role of Public Protector South Africa

The Public Protector is
established in terms of
section 181(1)(a) the
Constitution of the Republic of
South Africa to sirengthen
constitutional democracy.

The Public Protector has powers, as
regulated by national legislation, to
investigate any conduct in state
affairs, or in the public
administration in any sphere of
government, that is alleged or
suspected to be improper or to
result in any impropriety or
prejudice; report on that conduct
and take appropriate remedial
action.

The Public Protector has
additional powers and functions
as prescribed by national
legislation. One of the core
pieces of legislation in this regard
is the Public Protector Act 23 of
1994, which empowers the Public
Protector to investigate issues of
undue delays in the delivery of
public services; unfair, capricious
or discourteous behavior; abuse
of power; abuse of state
resources, dishonesty or
improper dealings in respect of
public money and improper
enrichment.
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Maladministration
and abuse of
power, unlawful
enrichment, any
form of prejudice
(Public Protector
Act 23 of 1994)

Anti-corruption
Mandate

(Prevention and
Combating of
Corrupt Activities
Act)

(PRECCA)

Enforcement of the

Executive
Members’ Ethics
Code (Executive
Members’ Ethics

Act)

Primary mandate areas

Protection for

whistle-blowers and

Investigation of
disclosures in terms
of Protected
Disclosures Act

Review of decisions
by the NHRBC

Additional powers
and functions as
prescribed by
national
legislation



‘jl:_'f' The work and experiences of the Public

~ S—" Protector in relation to whistle-blower
protection

The Public Protector's office can support and proftect whistleblowers through several key

actions:

Q Investigative Authority: of disclosed wrongdoing as well as retaliatory action: Enforcing Legal

Protections

O Advocacy for Legal Reforms:

Q Confidentiality Assurance:

Q Support Systems:

Q Public Awareness and Education:

O Past Case Enforcement: Public Protector Reports

Through these mechanisms, the Public Protector's office plays a crucial role in fostering a culture
of transparency and accountability, ensuring that whistleblowers are not only heard but also

protected.
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The work and experiences of the Public
Protector in relation to whistle-blower
protection (continued)

Zondo Commission emphasised in its reports that Whistle-blowers have played a pivotal role in exposing the

systematic corruption that has been unearthed in the proceedings before the Commission.

PPSA confinues to monitor the remedial action emanating from State of Capture Report and has engaged the
President and Director General in the Presidency to provide periodic implementation reports to the Public

Protector.

These reports are expected to provide progress on the President’s broad commitment to reforms in the areas such

as:

Proposed amendments to PP Act to strengthen powers to deal with protected disclosures and protection of

whistleblowers

whistle-blower protection and incentivisation,

procurement reform,

the capacitation and strengthening of law enforcement and other accountability institutions,
the professionalization of the public administration, and

the protection of public institutions from abuse .



PPSA made a submission to

DOJ&CD with proposals for

the amendment of the PP

Act to align the Act to the

Constitution, focusing on,
inter alia -

Amendment of the Public Protector Act

Additional powers to deall
with protected disclosures -
enhancing the Public
Protector’s legal capacity to
effectively deal with
protected disclosures
reported to him or her in
terms of section 8(a) of the
PDA, including measures to
protect whistle-blowers from
retaliation or occupational
detriment by public
institutions.

Publication of findings -
establishment of oversight
mechanism to deal with the
Public Protector's report to
the National Assembly or a
Provincial Legislature on the
findings of a particular
investigation in terms of
section 8(2) (b) of the Act

Expanding the categories of
conduct that would
constitute contempt of the
Public Protector to include
the intentional failure or
refusal, absent a judicial
review application




|01 best practice paper for member countries
in vl (Ombudsman-like Institutions) for Protection of Whis
P blowers
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The aim of this Best Practice Paper (BPP) is to formulate a practical document that addresses the
investigation of complaints of those wishing to receive protection after exposing acts of corruption.

Principles: A whistleblower is a valuable information source that the government or the public
cannot get from any oversight systems, because they are insiders of the organizations. They are
most knowledgeable about what their agencies are doing.

There are a number of reasons for protecting whistleblowers. It is first and foremost in the public
interest to protect whistleblowers, in order to ensure the proper functioning of the public systems
acting for the benefit of the pubilic.

The Institution of the Ombudsman as one of the Independent central and integrity agencies for
investigating the complaints of whistleblowers, in light of the special characteristics of these
institutions, including independence, objectivity, impartiality, investigatory authority, and
employment of proficient and professional manpower.

Optimal Protection Framework: A broad definition enables the protection seekers to receive support
in a wide range of issues: repercussions of the retaliation on their physical and mental state; events
in the workplace; effect on familial and social functioning and relationships; feelings relating to the
different stages of the investigation procedure and others.
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Closing Remarks

Advocate Support ecosystem that goes beyond narrow issues of incentives and rewards, to
receive assistance in diverse ways that are likely to take different forms due to various
changes in the investigation procedure, the evolving of new needs or the changing of
circumstances.

Call to action for individuals and institutions to prioritize ethical conduct and protection of
whistleblowers.

Encourage ongoing dialogue and collaboration to strengthen whistleblower protections.

participants are invited to engage with the Public Protector's office for further guidance and
support.

Future Vision: Envisioning a society where whistleblowers are celebrated as guardians of ethics
rather than punished for their courage.
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