AT THE BROOKLYN POLICE STATION, PRETORIA, SOUTH AFRICA

Case No:
In the matter between:
THE STATE Complainant
versus
ISMAIL ABRAMJEE Accused No 1
ANOTHER Accused No 2
ANOTHER Accused No 3

SWORN STATEMENT IN SUPPORT OF CRIMINAL COMPLAINT
REGARDING LEAKED INFORMATION FROM THE CONSTITUTIONAL COURT

I, the undersigned,

BUSISIWE MKHWEBANE

do hereby make oath and say that:

1. | am an adult female person and currently the Public Protector of South Africa,
with my principal place of employment situated at 175 Lunnon Street, Hillcrest
Office Park, Pretoria. In respect of this complaint, | am duly represented by
Seanego Attorneys Inc, of 53 Kyalami Boulevard, Kyalami Business Park,

Midrand.



The facts herein contained are, save where the context indicates otherwise,

within my own personal knowledge and to my belief, are true and correct.

| am the applicant in separate civil proceedings currently before the Western
Cape High Court under case number 8500/2022 in the form of an urgent
application, inter alia, to interdict the National Assembly and/or one of its
Committees from proceeding with a process aimed at my removal from office,
pending the delivery of the outcome of a rescission application currently before
the Constitutional Court of South Africa. The relief sought also includes an
interim interdict against the President from suspending me due to alleged
conflicts of interest arising from, inter alia, my investigation of complaints
received about his alleged involvement in judicial capture. For ease of
reference, | annex hereto marked “PPC1” a copy of the Notice of Motion in the

High Court application.

The entire foundation of that particular leg of the High Court application is that
the outcome of the rescission application is unknown and must be awaited. If
my rescission application is successful, then the removal process must be
halted and a few steps back must be taken, including the referral of the matter
to a newly constituted and independent panel for the assessment of a prima
facie case. If, however, the rescission application is dismissed, then it may be
permissible for the process to be taken further before the Ad Hoc Committee,
all other things being equal. On any version, it is common cause that the
outcome of the rescission application will have a material bearing on the
conduct and/or outcome of the High Court application, as well as the

commencement of the impeachment enquiry.



The first accused person is Mr Ismail Abramjee of Pretoria, whose full and
further particulars are unknown to me. The second (to further) accused
includes any person(s) who have participated or assisted in the commission
of the criminal offences set out below and are unknown to me. The citation of
“Accused No 2 and No 3" is, at this stage, a symbolic representation of such
accomplice(s), co-perpetrator(s) and/or accessories-after-the-fact, as those

terms are defined in South African criminal law.

The illegal sms

Against the background set out above, on Sunday 24 April 2022, the lead
Senior Counsel for the Speaker, Adv Andrew Breitenbach SC, received a
short-message-service (“sms”) from a number then unknown to him, a copy of

which is annexed hereto marked “PPC2” and which reads as follows:

“Hello Adv Breytenbach (sic) Re: The Public Protector case tomorrow. |

have it on very good authority that the Concourt has declined to hear the

Public Protector’s rescission application. The decision will be made

known sometime this coming week but not later than Friday. | thought I'd

just share this with you on a strictly confidential basis. Thanks” (my

emphasis).

On 25 April 2022 and as he was duty bound to do, Adv Breitenbach SC
informed the lead counsel of the other parties about this unusual and patently
improper message. It was decided that he should also inform the three Judges
who were scheduled to hear the application as a Full Court. This was also duly

done.
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11.

12.

Following further discussions with the Judges and among the parties, it was
agreed by all the parties, with the exception of the Democratic Alliance, that,
due to this unfortunate development, the High Court application be postponed
and that a joint letter be addressed to the Chief Justice via the Registrar of the
Constitutional Court bringing the matter to his attention and requesting an
investigation thereof. A copy of the said letter is annexed hereto marked

“PPC3".

A response to the above letter was promptly received from the Registrar by
means of his letter dated 29 April 2022, a copy of which is annexed hereto

marked “PPC4".

On 3 May 2022, | instructed my attorneys to write a letter and raise a few
questions and matters of concern arising from the response. A copy of that

letter is annexed hereto marked “PPC5”.

The conduct described above implied that Mr Abramjee, the author of the sms
referred to in paragraph 6 above, had received information from a member of
either the administration or the judiciary in the Constitutional Court, prior to the
official and public release of such information. Such conduct would amount to
a number of criminal offences on the part of two or more persons. | therefore
hereby seek that criminal charges/counts be investigated against Mr Abramjee

and his likely accomplice(s), who are GUILTY of:

COUNT 1 (against Mr Abramjee): CONTEMPT OF COURT

In that, on or about 24 April 2022, Mr Ismail Abramjee (Accused No 1)

unlawfully and intentionally scandalised and/or violated the dignity of the
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14.

15.

Constitutional Court, the High Court and/or a judicial officer by the publication
to Adv Andrew Breitenbach SC of information and/or commentary concerning
pending judicial proceedings thereby impinging upon the administration of

justice by the courts.

COUNT 2 (against Mr Abramjee and/or his accomplice(s) in the
Constitutional Court): CONTEMPT OF COURT

In that, on or before 24 April 2022, Mr Ismail Abramjee and one or more as
yet unidentified person(s) based in the Constitutional Court unlawfully and
intentionally communicated, imparting, receiving and/or commenting on
information and/or commenting on information concerning pending judicial
proceedings thereby impinging upon the administration of justice by the

courts.

COUNT 3: Alternatively to counts 1 and 2 above: DEFEATING AND/OR
OBSTRUCTING THE COURSE OF JUSTICE

In acting as aforesaid, the said persons are guilty of the common-law crime

DEFEATING AND/OR OBSTRUCTING THE COURSE OF JUSTICE.

COUNT 4 (against Mr Abramjee): PERJURY

In that, on or about 29 April 2022, Mr Abramjee unlawfully and intentionally
made a false declaration under oath in the course of pending judicial
proceedings to the effect that his sms was sent as a result of his own
speculative “analysis” and no longer from the good authority to which it refers

and on a “strictly confidential” basis.
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17.

COUNT 5 (against Mr Abramjee and/or his accomplice(s) in the
Constitutional Court): CORRUPTION, in terms of section 3 of the
Prevention and Combatting of Corrupt Activities Act 12 of 2004 (“the
Corruption Act”)

In that, on or about 24 April 2022, Mr Ismail Abramjee and/or a person based
in the Constitutional Court, who is not yet identified, unlawfully and
intentionally gave and/or accepted gratification to each other, to Adv
Breitenbach SC, to the Speaker of the National Assembly and/or to the
Chairperson of the Section 194 Committee, in order to influence the
receiver(s) of the gratification to conduct himself/herself/themselves in a way

which amounts to the unlawful exercise of his/her/their duties.

COUNT 6 (against a member(s) of the judiciary): CORRUPTION, in terms

of section 8 of the Corruption Act

In that, on or about 24 April 2022, any member or functionary of the
Constitutional Court Bench, unlawfully and intentionally, directly or indirectly,
accepted or offered gratification from/to Mr Ismail Abramjee or any other
person of his benefit or that of any other person in order to act or influence
another person to act in a manner that amounts to illegal, dishonest,
unauthorised or biased exercise, carrying out or performance of his/her/their
duties arising out of constitutional obligations amounting to the abuse of a
position of authority, a breach of trust or a violation of a legal duty, which is
designed to achieve an unjustified result or any other unauthorised or

improper inducement in order to ensure the:

making of decisions affecting the life, freedoms, rights and duties of the

Public Protector in terms of section 8(2)(b) of the Corruption Act;
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17.2. delaying, hindering or preventing the performance of a judicial function
in terms of section 8(2)(c);

17.3. aiding, assisting or favouring of Adv Breitenbach SC and/or members of
the Full Court in conducting judicial proceedings or judicial functions in
terms of section 8(2)(d); and/or

17.4. exerting improper influence over the decision-making of Adv

Breitenbach SC and/or members of the Full Court in the performance of

his/her/their official functions in terms of section 8(2)(f).

Section 8 of the Corruption Act specifically deals with “offences in respect of
corrupt activities relating to judicial officers”. In terms of section 1 of the
Corruption Act, a “judicial officer” is defined to include “any constitutional court
judge or any other judge as defined in section 1 of the Judges’ Remuneration

and Conditions of Employment Act 47 of 2001".

| hereby require that the abovementioned charges and any other relevant
charges arising from the facts be properly and efficiently investigated and
preferred against the said accused and/or suspected individuals. In so doing,
some of the facts contained in the analysis below may or may not be of some

significant relevance and assistance in the envisaged criminal investigation.

Preliminary analysis and possible helpful leads

The facts set out in this section are based on my utmost belief that quite apart
from the importance of establishing the identities of the offenders, it will be
crucial to expose their motive(s). Once the motive(s) is distilled, the identities

will be easier to establish.



21. It is obvious that by specifically sending the information to Adv Breitenbach
SC, Mr Abramjee intended to assist and favour a particular side to the litigation

and to hurt or prejudice the opposing side, namely the Public Protector.

22. It seems most likely that Mr Abramjee communicated with his co-
perpetrator(s) and accomplice(s) by telephonic means, for example voice
calls, sms or WhatsApp. Access to his telephone records will therefore be

essential.

23. Mr Abramjee effectively admitted his involvement in the matter, inter alia, by
communicating his false version to a journalist of News24, one Karyn

Maughan, and under oath to the Chief Justice, inter alia, that:

23.1. his message to Adv Breitenbach SC was “based on (his) own legal
analysis based on case law on rescission applications at the
Constitutional Court and the authorities it is bound by, and speaking to

several other (unnamed) legal experts”,

23.2. “the (unidentified) media had already indicated that the decision on my

rescission application was expected by the end of (April)’,

23.3. He was “a legal reporter on Twitter” who believed that my rescission

application was doomed to fail; and

23.4. He was in a position to “fully exonerate the institution of the court, judges

and officials”, in spite of the clear message he sent.

24. Notably and significantly, in the same articles, it is revealed by the same

journalist that:
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26.

27.

24.1.

24.2.

24 3.

24.4.

Mr Abramjee organised a recent celebration (party) for (the) newly

appointed Constitutional Court Justice Jody Kollapen;

Acting Constitutional Court Justice Mlambo attended the said

celebration party;

The office of the Chief Justice is expected to question (Justices)
Kollapen and Mlambo about their interactions with (Mr) Abramjee, in the
coming days (and prior to the finalisation of the investigation launched

by (Chief Justice) Zondo; and

Mr Abramjee has provided a “two-page sworn affidavit (sic)” to the office

of the Chief Justice.

Copies of the relevant articles, both published between 27 and 29 April 2022,

are annexed hereto marked “PPC6” and “PPC7” respectively.

Certain photographic evidence was published on social media depicting Mr
Abramijee in the company of senior judicial officers, specifically Gauteng
Acting Judge President Aubrey Ledwaba and Constitutional Court Justice
Jody Kollapen. Two exemplary copies of the said recent photographs are

annexed hereto marked “PPC8A” and “PPC8B".

It is also noteworthy and of some relevance that the merits of the High Court
application referred to in the preceding paragraphs, involve, inter alia,
allegations of judicial capture and/or misconduct on the part of various senior
members of the Executive and the Judiciary. To avoid enclosing the bulky
application papers, | annex hereto only the relevant complaints which were

lodged with the Public Protector and which form part of the pleadings, as
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annexures “PPC9” and “PPC10” hereto. The complaints were separately
lodged by the Anti-Poverty Forum (a non-governmental organisation) and the
Economic Freedom Fights (a political party), respectively. The relevant

pleadings will be provided if deemed necessary by the investigating team.

As indicated in annexure “PPC5”, there may be reason to believe that the
information contained in Mr Abramjee’s sms was either totally or partially
correct in that some or other decision was seemingly taken in respect of the

rescission application. However, the decision was not announced.

Previously and on 18 and 23 March 2022, some strange and/or controversial
correspondence was sent on behalf of the Speaker, who is represented by
Adv Breitenbach SC both in the High Court litigation and the rescission
application before the Constitutional Court, requesting that the rescission
matter be urgently decided before 4 May 2022. In turn, | had instructed my
attorneys to lodge a complaint or protest against such conduct. Copies of the
relevant letters are annexed hereto marked “PPC11” and “‘PPC12",

respectively.

| am prepared to give any further clarificatory statements under oath in support
of the above should that be deemed necessary. The criminal violations broadly
indicated in the relevant documents and correspondence should serve as a
useful basis of determining the scope of criminal investigation that the SAPS
may conduct in this complaint and the inclusion of further suspects and/or

accomplices.

The purpose of bringing the information contained in this affidavit to the

attention of the police is to request the urgent initiation of a high-level
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investigation, which must necessarily lead to the prosecution of the suspects.
It is difficult to imagine a more serious case than the present one, which
involves allegations of illegality to varying degrees on the part of the Heads of
the Executive, the Legislature, the Minister of Justice and/or the Judiciary
and/or their subordinates, most of which alleged illegality is directed against
the Head of a Chapter 9 Institution. In any democracy and if the allegations
are true, they may well signal a total collapse of the State or, at best, a
constitutional crisis of major proportions. The perpetrators must therefore be

brought to book and their motives exposed to the public.

In conclusion, | wish to state that it is difficult to imagine a more serious case
than the present one, which involves allegations of illegality to varying degrees
on the part of the Heads of the Executive, the Legislature, the Minister of
Justice and/or the Judiciary and/or their subordinates, most of which alleged
ilegality is directed against the Head of a Chapter 9 Institution. In any
democracy and if the allegations are true, they may well signal a total collapse
of the State or, at best, a constitutional crisis of major proportions. The
perpetrators must therefore be brought to book and their motives exposed to

the public.

BUSISIWE MKHWEBANE

SIGNED AND SWORN TO before me at on this day of May 2022,

after the Deponent declared that she is familiar with the contents of this statement and
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regards the prescribed oath as binding on her conscience and that she has no

objection against taking the said prescribed oath.

COMMISSIONER OF OATHS



"PPC1"

IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE DIVISION, CAPE TOWN)

Case No: 8500/22

In the matter between:

THE PUBLIC PROTECTOR OF SA Applicant
and
THE SPEAKER OF THE NATIONAL ASSEMBLY 1%t Respondent

THE CHAIRPERSON OF THE SECTION 194 COMMITTEE 2™ Respondent

THE PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA 3™ Respondent

ALL POLITICAL PARTIES REPRESENTED IN
THE NATIONAL ASSEMBLY 4% to 17" Respondents

AMENDED NOTICE OF MOTION

PLEASE TAKE NOTICE that the applicant intends to apply to the above Honourable
Court at 10h00 on 25 April 2022, or as soon thereafter as the matter may be heard,

for an order in the following terms:

PART A

1. Pending the finalisation of Part B, granting an interim prohibitory interdict

and/or mandamus for an order in the following terms:




1.1.

1.2.

1.3.

1.4.

1.5.

1.6.

1.7.

1.8.

Dispensing with the normal rules and hearing this application as one of

urgency in terms of Rule 6(12) (a);

The Speaker and/or the National Assembly is/are hereby prohibited from
authorising the commencement and/or performance of any function(s) of
the Committee established in terms of section 194 of the Constitution for

the removal of the applicant;

The Speaker is hereby mandated to withdraw her letter to the President

dated 10 March 2022;

The President is prohibited from taking any step(s) in pursuance of the
suspension of the applicant in terms of section 194(3)(a) of the

Constitution:

The President is mandated to withdraw his letter to the applicant dated

17 March 2022;

The first to third respondents are prohibited from taking any further steps
or performing any act aimed at, commencing and/or proceeding with the

process envisaged in section 194 of the Constitution;
Costs of the application only in the event of opposition;

Further alternative, appropriate, just and/or equitable relief in terms of

section 38 and/or 172 of the Constitution.



PART B

1.

1.1.

1.2

1.3.

3

Alternatively to prayer 1 above

Pending the finalisation of Part B and/or the rescission application brought
under case numbers CCT 257/2021 and CCT 259/2021, suspending the
operation and execution of paragraph 118(a)(ii) of the order of this
Honourable Court in case number 2107/2020, as amended by the
Constitutional Court, in terms of Rule 45A, alternatively in terms of section
172(1)(b) of the Constitution.

Costs of the application only in the event of opposition.

Further alternative, appropriate, just and/or equitabie relief.

Declaring, in terms of section 172(1)(a) of the Constitution:

the conduct and/or decision of the Speaker to issue the letter dated 10

March 2022 to be unconstitutional and invalid;

the conduct and/or decision of the President in initiating and/or
pursuing a suspension process against the applicant to be

unconstiiutional, irational and invalid;

the conduct and/or decision of the Committee to commence and/for
proceed with the section 194 removai proceedings while the matter is

sub judice to be unconstitutional;

Setting aside the conduct referred to in prayers 1.1 to 1.2 above in terms of

section 172(1)(b) of the Constitution:
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3. Developing the common law, in line with section 34 of the Constitution, to
include a rule automatically suspending the execution of an order which is
the subject of a pending rescission application, unless the court rules

otherwise upon the application of the successful party;
4, Granting any further, appropriate, just and equitable relief:

5. Ordering the Speaker and/or the President to pay personal costs on the

attorney and client scale.

PLEASE TAKE NOTICE FURTHER that the founding affidavit of BUSISIWE

MKHWEBANE, annexed hereto, will be used in support of this application.

PLEASE TAKE FURTHER NOTICE that if any of the respondents intend to oppose

this application, they are required:

(@) to notify the applicant's attorneys in writing by filing a notice of intention to
oppose on or before 12h00 on 5 April 2022, and to appoint in such notification
an address at which notice and service of all documents in these proceedings

shall be accepted; and

(b)  on or before 16h00 on 12 April 2022, to file their answering affidavit, if any.

If no such notice is given, application wili be made on 25 April 2022 at 10h00 or so

soon thereafter as Counsel may be heard.

KINDLY SET THE MATTER DOWN ACCORDINGLY.

SIGNED at JOHANNESBURG on this the 19™ day of April 2022



TO:

AND TO:

7 e g
R —f ]

SEANEGO ATTOENEYS INC
Attorneys for the Applicant

BLOCK B, SUITE C,

15T FLOOR, 53 KYALAMI BOULEVARD
KYALAMI BUSINESS PARK
MIDRAND, 1684

TEL: 011 466 0442

FAX: 011 466 0464

EMAIL: info@seanego.co.za;
theo@seanego.co.za;
nafeesa@seaneqgo.co.za

REF: TNS/PUB1/0028

C/O GODLA AND PARTNERS ATTORNEYS
28 WALE STREET

WAALBURG BUILDING

2ND FLOOR

CAPE TOWN

8000

TEL: 021 423 1101

FAX: 021 423 1102

EMAIL: info@gpattorneys.co.za

THE REGISTRAR OF THE ABOVE
HONOURABLE COURT
CAPE TOWN

THE SPEAKER OF THE NATIONAL ASSEMBLY

C/O OFFICE OF THE STATE ATTORNEY, CAPE TOWN
ATTORNEYS FOR THE SPEAKER OF THE NATIONAL ASSEMBLY
22 LONG STREET

CAPE TOWN

WESTERN CAPE PROVINCE

REF: 241/20/P17

TEL: 021 441 9200

FAX: 021 421 9364

EMAIL: Mfaure@justice.gov.za; OMatu@justice.gov.za



AND TO:

AND TO:

AND TO:

AND TO:

THE CHAIRPERSON OF THE SECTION 194 COMMITTEE
SECOND RESPONDENT

C/O THE SPEAKER OF THE NATIONAL ASSEMBLY
PARLIAMENT BUILDING

ROOM E118

PARLIAMENT STREET

CAPE TOWN

PHONE: 021 403 2595

FAX: 021 461 9462

EMAIL: qdyantyi@paﬁiament.gov.za; qubsrd@gmail.com

THE PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA
THIRD RESPONDENT

C/O OFFICE OF THE STATE ATTORNEY, CAPE TOWN
ATTORNEYS FOR THE PRESIDENT OF THE REPUBLIC OF SOUTH
AFRICA

22 LONG STREET

CAPE TOWN

REF: MR M SISILANA (236/20/P18)

TEL: 021 441 9200

FAX: 021 421 9362

EMAIL: MOwen@justice gov.za; mnowen@mweb.co.za;
BCook@justice.gov.za; KMahIasela@justice.gov.za

ALL THE POLITICAL PARTIES REPRESENTED IN
THE NATIONAL ASSEMBLY (AND AS LISTED IN
ANNEXURE “BMS$S1” TO THE FOUNDING AFFIDAVIT)
4" TO 17t RESPONDENTS

C/O THE SPEAKER OF THE NATIONAL ASSEMBLY
PARLIAMENT BUILDING

ROOM E118

PARLIAMENT STREET

CAPE TOWN

PHONE: 021 403 2595

FAX: 021 461 9462

AFRICAN NATIONAL CONGRESS I
4™ RESPONDENT

90 PLEIN STREET

PARLIAMENT OF SOUTH AFRICA

CAPE TOWN

Tel: 021 904 0393

EMAIL: krishn@mweb.co.za: info@anc1912.0rg.za;

enjandu@parliament.gov.za; ikmorolong@gmail.com;

mdikgale@parliament.gov.za; aseabi@paﬁiament.gov.za;

minister@dac.gov.za



AND TO:

AND TO:

AND TO:

AND TO:

DEMOCRATIC ALLIANCE

MINDE, SCHAPIRO & SMITH ATTORNEYS

ATTORNEYS FOR THE 5™ RESPONDENT

BUILDING NUMBER 2

TYGER VALLEY OFFICE PARK

CNR WILLIE VAN SCHOOR & OLD DAK ROADS, BELLVILLE
EMAIL: elzanne@mindes.co.2a; karin@mindes.co.za:
parliamentaryleader@da.org.za

ECONOMIC FREEDOM FIGHTERS

IAN LEVITT ATTORNEYS

ATTORNEYS FOR THE ™" RESPONDENT
19TH FLOOR SANDTON OFFICE TOWERS
SANDTON CITY

CNR RIVONIA & 5TH STREET

SANDTON

2146

DX 54 SANDTON SQUARE

TEL: 011 784 3310
FAX: 011 784 3309
EMAIL: angelike@ianlevitt.co.za: Julius.Sello@gmail.conm

INKATHA FREEDOM PARTY

7™ RESPONDENT

MARKS BUILDING

M 106, 15T FLOOR

90 PLEIN STREET

PARLIAMENT OF SOUTH AFRICA

CAPE TOWN

EMAIL: secretarygeneral@ifp.org.za; nsingh@parliament.gov.za;
info@ifp.org.za; bluthuli@parfiament.gov.za

FREEDOM FRONT PLUS

8™ RESPONDENT

GOOD HOPE BUILDING

DH 299/100

120 PLEIN STREET

CAPE TOWN

EMAIL: wanda@vfplus.org.za: PJGR@VODAMAIL.CO.ZA



AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

AFRICAN CHRISTIAN DEMOCRATIC PARTY

9™ RESPONDENT

GOOD HOPE BUILDING

GH 123, 15T FLOOR

120 PLEIN STREET

CAPE TOWN

EMAIL: sswart@parliament.gov.za: abouwer@parliament.gov.za;
info@acdp.org.za

UNITED DEMOCRATIC MOVEMENT
ATTORNEYS FOR THE 1¢™ RESPONDENT
MABUZA ATTORNEYS

83 CENTRAL STREET, FIRST FLOOR

HOUGHTON,

JOHANNESBURG

EMAIL.: eric@mabuzas.co.za: rudolph@mabuzas.co.za;
pdanti@parliament.gov.za

AFRICAN TRANSFORMATION MOVEMENT
ATTORNEYS FOR THE 11™ RESPONDENT
MABUZA ATTORNEYS

83 CENTRAL STREET, FIRST FLOOR

HOUGHTON,

JOHANNESBURG

EMAIL: eric@mabuzas.co.za; rudolph@mabuzas.co.za:
contact@pa.org.za

GOOD

12™ RESPONDENT

C/O JF LOuUw

2ND F| OOR GENERAL BUILDING .
42 BURG STREET

CAPE TOWN

EMAIL: Mou@iafrica.com; patriciadi@forgood.org.za

NATIONAL FREEDOM PARTY I
13™ RESPONDENT

90 PLEIN STREET

PARLIAMENT OF SOUTH AFRICA

CAPE TOWN

EMAIL: thwalan@kznleg.gov.za ; duduzilemhlongo@ymail.oom;
mshaik—emam@parliament.gov.za; mzwakhehlases@gmail.com



AND TO:  AFRICAN INDEPENDENT CONGRESS
14™ RESPONDENT
ROOM V402
OLD ASSEMBLY BUILDING
90 PLEIN STREET
PARLIAMENT OF SOUTH AFRICA
EMAIL: zjona@parliment.go.za; Zjona06@gmail.com

ANDTO: CONGRESS OF THE PEOPLE
15™ RESPONDENT
ROOM v380
OLD ASSEMBLY BUILDING
90 PLEIN STREET
PARLIAMENT OF SOUTH AFRICA
EMAIL: mlekota@parliament.gov.za

ANDTO: PAN AFRICANIST CONGRESS OF AZANIA
16™ RESPONDENT
ROOM V406
OLD ASSEMBLY BUILDING
80 PLEIN STREET
PARLIAMENT OF SOUTH AFRICA
EMAIL: mnyhontso@parliament.gov.za
mmampana@parliament.gov.za, admin@paoofazania.org.za

ANDTO: ALJAMA
17™ RESPONDENT
‘ROOM v409
4THFLOOR
OLD ASSEMBLY BUILDING
90 PLEIN STREET
PARLIAMENT OF SOUTH AFRICA
EMAIL: info@aljama.co.za; mhendricks@paﬂiament.gov.za;
mgwanief@mweb.co.za; aallie-patel@parliament.gov.za
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"PPC2"

Hello Adv Breytenbach. Re: The Public Protector
case tomorrow.

| have it on very good authority that the ConCourt
has declined to hear the Public Protector's
rescission application.

The decision will be made known sometime

this coming week but not later than Friday. |
thought I'd just share this with you on a strictly
confidential basis. Thanks
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"PPC3"

Block B, 1* Floor, Suite ©
a3 Kyalami Boulevard
Kyalami Business Park

\ Midrand
' 1684
Lu Tel: (0N) 466 0442/0163
Fax: (OM) 466 B0&I
.%Eébl,ggg Email; info@seaneqo.co.za
Our Ref: TNS/PUB1/0028 26 April 2022

Your Ref: Case Numbers: CCT 257/2021/CCT 259/2021

THE CHIEF REGISTRAR
CONSTITUTIONAL COURT OF SOUTH AFRICA

Per Email: registrar@concourt.org.za
generaloffice@concourt.org.za
director@concourt.org.za
visagie@concourt.org.za
mathiba@concourt.org.za

Dear Chief Registrar

RE: PUBLIC PROTECTOR / SPEAKER OF THE NATIONAL ASSEMBLY AND OTHERS
sy TRV = IR T OFEARER UF THE NATIONAL ASSEMBLY AND OTHERS

CCT 257/2021 AND CCT 259/2021) — APPLICATION FOR DIRECT ACCESS AND

RESCISSION

1. We act on behalf of the Public Protector of South Africa (‘the Public Protector’), the
applicant in the above-mentioned application brought by her on 11 March 2022 for
rescission of parts of the Constitutional Court's judgment of 4 February 2022 dismissing
a challenge by her to one of the new National Assembly Rules regulating the removal of
office-bearers of institutions listed in Chapter 9 of the Constitution of the Republic of
South Africa, 1996 (the ‘New Rules’, ‘the Constitution’, and ‘the rescission application’).

Directars: Theophilus Noka Seanego BProc, LIM (Corparate Law): Maribe Malope BA Law, LLB.

Associates: Kamogelo Maleka LLB: Nqubeko Makhanya LLB.

Consultant/Conveyancer: Sampson Shadung BProc, LLB.

Candidate Attorneys: Nafeesa Patel LLB, LLM (International Commercial Law): Naquelle Chikamba BA Law. LLB; Rebecca Chimuka LLB,

LLM (Tax Law). /
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We address this correspondence to you with the consent of the attorneys for the Speaker
of the National Assembly (the First Respondent) (‘the Speaker’), the President of the
Republic of South Africa (the Second Respondent) (‘the President’), the Democratic
Alliance (the Third Respondent) (‘the DA’), the African Transformation Movement (the
Fourth Respondent) (‘the ATM’) and the United Democratic Movement (the Fifth
Respondent) (‘the UDM).

The Public Protector and the above-mentioned respondents are the parties participating
in proceedings brought by our client in the Western Cape Division of the High Court,
Cape Town under case number 8500/2020.

In Part A of that application, which was scheduled to be heard today and tomorrow, the

Public Protector seeks urgent interim relief pendente lite against:

4.1. the Speaker;

4.2. the Chairperson of a National Assembly Committee (‘Section 194 Committee’)
established under section 194 of the Constitution and Part 4 of Chapter 7 of the
New Rules, to investigate charges of misconduct and incompetence against the
Public Protector in support of a motion by Ms Mazzone MP, the Chief Whip of
DA in the National Assembly (‘NA’), for Public Protector's removal from office;
and

4.3. the President.

As regards the Speaker, the NA and the Section 194 Committee, the Public Protector
seeks an interim interdict prohibiting the taking of any further steps in the parliamentary
impeachment process in respect of the Public Protector under section 194 of the
Constitution and Rule 129 of the NA Rules until, amongst other things, the Constitutional
Court has determined the rescission application.

On Sunday, 24 April 2022, at 17h13, lead counsel for the Speaker and the Chairperson
of the Section 194 Committee received a short message service (‘sms’) from an
unidentified person, a copy of a screenshot of which is attached marked ‘A’. The sms

reads as follows:

Directars: Theophilus Noko Seanego BPrac, LLM (Corporate Law); Maribe Malope BA Law, LLB.
Associates: Kamagelo Maleka LLB; Nqubeko Makhanya LLE.

Consultant/C

onveyancer: Sampson Shadung BPrac, LLB.

Candidate Attorneys: Nafeesa Patel LLB. LLM (International Commercial Law); Naquelle Chikamba BA Law, LLB; Rebecca Chimuka LLB,

LLM (Tax Law).
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10.

“Hello Adv Breytenbach, Re: The Public Protector case tomorrow.

I have it on very good authority that the ConCourt has declined to hear the
Public Protector's rescission application.

The decision will be made known sometime this coming week but not later than
Friday. | thought I'd just share this with you on a strictly confidential basis.
Thanks.”

Although the sms contains the mobile telephone number of the sender, counsel did not
recognise it and his mobile phone did not identify the sender either.

On Monday, 25 April 2022, after disclosing the content of the sms to lead counsel for
the President and the DA, and acting on the advice of lead counsel for the President
and a past chairperson of the Cape Bar Council as to what he should do, counsel
disclosed the content of the sms to lead counsel for the parties on the opposing side in
the High Court proceedings (the Public Protector, the ATM and the UDM); and, with their
consent, and in the presence of lead counsel for all the parties participating in those
proceedings, disclosed the content of the sms to the members of the Full Bench
assigned to hear the matter.

After discussions with the bench and between lead counsel for the parties on those
proceedings, the Public Protector, the Speaker, the Chairperson of the Section 194
Committee, the ATM and the UDM agreed to ask the High Court to postpone the matter
to Wednesday 18 and Thursday 19 May 2022. (The name of the possible sender of the
sms has since been established and will be shared with the Constitutional Court on

request.)

By agreement between the parties mentioned in the preceding paragraph, when the
matter was called in the High Court this morning counsel for the Public Protector
motivated the agreement as to the postponement as follows:

Directors: Theaphilus Noko Seanego BProc, LLM (Corporate Law); Maribe Malope BA Law, LLB.
Assnciates: Kamogelo Maleka LLB; Nqubeka Makhanya LLB.

Consultant/C

Candidate Attorneys: Nafeesa Patel LLB, LLM (International Commercial Law) Naquelle Chikamba BA Law, LLB; Rebecca Chimuka LLB,

LLM (Tax Law).

onveyancer: Sampson Shadung BProc, LLB.
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1.

12.

13.

“There has been an unfortunate development relating to the application in the
Constitutional Court brought by the applicant for rescission of parts of the
Constitutional Court’s judgment of 4 February 2022. The postponement is
sought, inter alia to seek clarity about that and to preserve the integrity of the
Judicial process going forward.”

After lead counsel for the DA had recorded and briefly explained his client’s opposition
to the postponement, the High Court granted the postponement to which the other
parties had agreed.

All the parties participating in the High Court proceedings have agreed that this letter be

addressed to you today:

12.1.  firstly to bring these unfortunate developments to the attention of the Chief
Justice and the Justices of the Constitutional Court: and

12.2.  secondly to request, as we hereby respectfully do, your response as to whether
the information contained in the sms is true or not. If true, it will have a material

bearing on the scope of the Part A proceedings in the High Court.

Finally, I must mention that the sending of a letter such as this has been canvassed with
Justices Erasmus, Dolamo and Wille in chambers by the lead counsel for the parties
participating in the High Court proceedings. While at their request they have not been
involved in the formulation of this letter, it is sent with their blessing and will be copied
to them.

Yours faithfully
~ o

(if 0'\/.,1

e -

2 ’*”7'\‘,,'\“3

(/

( J“‘_){,_.J
_!EANE_@O TTORNEYS INC

Directors: Theophilus Noko Seanega BProc, LLM (Corporate Law): Maribe Malope BA Law, LLA.
Assuciates: Kamogelo Maleka LLB; Nqubeko Makhanya LLB.

Consultant/C

onveyancer: Sampson Shadung BPrac, LLB.

Candidate Attorneys: Nafeesa Patel LB, LLM (international Commercial Law); Naquelle Chikamba BA Law, LLB; Rebecca Chimuka LLB,

LLM (Tax Law).
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CC:

THE REGISTRAR OF THE HIGH COURT

Western Cape Division, Cape Town

Keerom Street

Cape Town

For attention: Their Lordships Justices N C Erasmus, Dolamo and Wille
CO: Ms F Davids

Secretary to the Honourable Mr Justice N C Erasmus

Tel: 021 480 2549 / 073 958 8267

Email: FDavids@judiciary.org.za

THE STATE ATTORNEY, CAPE TOWN

Attorneys for the Speaker of the National Assembly (the First Respondent)
22 Long Street

Cape Town

Ref: Ms M Faure (241/20/P17)

Tel: 021 441 9200

Fax: 021 421 9362

Email: mfaure @justice.gov.za: OMatu@justice.gov.za

STATE ATTORNEY, CAPE TOWN

Attorneys for the President of the Republic of South Africa (the Second Respondent)
22 Long Street

CAPE TOWN

Ref: Mr M Owen (236.20/P7)

Tel: 021 441 9200

Fax: 021 421 9362

Email: mowen@justice.qov.za: mnowen(@ ‘mweb.co.za; BCook@justice.gov.za

MINDE SCHAPIRO & SMITH ATTORNEYS
Attorneys for the Democratic Alliance (the Third Respondent)
Building Number 2, Tyger Valley Office Park

Cnr Willie van Schoor & Old Oak Roads

Belville

Ref: Ms E Jonker

Tel: 021 918 8000

Email: elzanne@mindes.co.za; karin@mindes.co.za
C/O CHRISTODOLOU & MAVRIKIS

Suite 3A, 5 Fricker Road

lllovo Boulevard

Johannesburg

Directors: Theophilus Nokn Seanega BProc, LLM (Corporate Law): Maribe Malope BA Law, LLB.
Assnciates: Kamogelo Maleka LLB: Nqubeko Makhanya LLB.
Consultant/Conveyancer: Sampson Shadung BPrac, LLB.

Candidate Attorneys: Nafeesa Patel LLB, LLM (International Commercial Law): Naquelle Chikamba BA Law, LLB; Rebecea Chimuka LLB,
LLM (Tax Law).
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Email: alex@cm-attorneys.Com

MABUZA ATTORNEYS

Attorneys for the United Democratic Movement, African Transformation Movement and
Pan Africanist Congress of Azania (the Fourth, Fifth and Sixth Respondents)

83 Central Street, First Floor

Houghton

JOHANNESBURG

Ref: Mr E T Mabuza

Tel: 011 483 2387/0476

Fax: 011 728 0145

Email: eric@mabuzas.co.za; rudolph@mabuzas.co.za; lindiwe@mabuzas.co.za;
matthews@mabuzas.co.za

Directors: Theaphilus Noko Seanega BProc, LLM (Corporate Law): Maribe Malope BA Law, LLB.

Assnciates: Kamogelo Maleka LLB; Nqubeko Makhanya LLB.

Consultant/Conveyancer: Sampsan Shadung BPrac, LLB.,

Candidate Attarneys: Nafeesa Patel LLB, LLM (International Commercial Law); Naguelle Chikamba BA Law, LLB: Rebecca Chimuka LLB,

LLM (TBX |.3W). /
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Hello Adv Breytenbach. Re: The Public Protector
case tomorrow.

| have it on very good authority that the ConCourt
has declined to hear the Public Protector's
rescission application.

The decision will be made known sometime

this coming week but not later than Friday. |

thought I'd just share this with you on a strictly
confidential basis. Thanks |

Copy text Share
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CONSTITUTIONAL COURT OF SOUTH AFRICA
29 April 2022

TO: SEANEGO ATTORNEYS INCORPORATED

Attorneys for the Applicant

Block B, Suite C

First Floor, 53 Kyalami Boulevard

Kyalami Business Park

MIDRAND

Tel: 011 466 0442

Fax: 011 466 0464

Email: info@seanego.co.za / theo@seanego.co.za / nafeesa@seanego.co.za
Ref: TNS / PUB1 / 0028

¢/o MANONG PILANE MOKOTEDI INCORPORATED

164 Katherine Street, Pinmill Farm

Block F, Ground Floor

JOHANNESBURG

Tel: 011 262 0113

Email: info@manongpilaneinc.co.za / theo@seanego.co.za / nafeesa@seanego.co.za

AND TO: STATE ATTORNEY, CAPE TOWN
Attorneys for the First Respondent

22 Long Street

CAPE TOWN

Tel: 021 441 9200

Fax: 021 421 9364

Email: mfaure@justice.gov.za

Ref: 241/20 /P17

c/o STATE ATTORNEY, JOHANNESBURG
12th Floor, North State Building

95 Albertina Sisulu Road

JOHANNESBURG

Tel: 011 330 7600 / 011 330 7602

Fax: 011 333 4856

Email: vdhulam@justice.gov.za



Ref: Mr V Dhulam

AND TO: STATE ATTORNEY, CAPE TOWN
Attorneys for the Second Respondent

22 Long Street

CAPE TOWN

Tel: 021 441 9200

Fax: 021 421 9362

Email: msisilana@justice.gov.za / mowen@justice.gov.za

AND TO: MINDE SCHAPIRO AND SMITH ATTORNEYS
Attorneys for the Third Respondent

Building Number 2, Tygervalley Office Park

Cnr Willie van Schoor and Old Oaks Road
BELLVILLE

Tel: 021 918 9000

Email: elzanne@mindes.co.za / karin@mindes.co.za
Ref: Ms E Jonker

¢/o CHRISTODOULOU & MAVRIKS

Suite 3A, 5 Fricker Road

Illovo Boulevard

JOHANNESBURG

Tel: 011 325 4201

Fax: 086 713 3180

Email: alex@cm-attorneys.com

AND TO: MABUZA ATTORNEYS

Attorneys for the Fourth to Sixth Respondents

83 Central Street

First Floor

Houghton

JOHANNESBURG

Tel: 011 483 2387 /011 483 0476

Fax: 011 728 0145

Email: eric@mabuzas.co.za / rudolph@mabuzas.co.za
Ref: Mr E T Mabuza

Dear Sirs and Mesdames



CCT 257/21 and 259/21 Public Protector v Speaker of the National Assembly and
ers: Applications for direct access and rescission

-\The Constitutional Court acknowledges receipt of your letter, dated 26 April

022, and extends its gratjt(de for bridging this matter to the Court’s attention.

he allegations contained in the letter are urrently being investigated.

3. The outcome of the appl irect access and rescission will be

has finalised its processes and made
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Block B, * Floor, Suite
a3 Kyalami Boulevard
Kyalami Business Park

Midrand
1684
Lu Tel: (0I) 466 D442/0169
Fax: (OMf) 466 605!
é%%&gg Email: infolseanego.co.za
Our Ref: TNS/PUB1/0028 3 May 2022

Your Ref: Case Numbers; CCT 257/2021/CCT 259/2021

MR SIBUSISO MAPOSSA

THE REGISTRAR

CONSTITUTIONAL COURT OF SOUTH AFRICA
BRAAMFONTEIN

Per Email: Mapossa@concourt.org.za
registrar@concourt.org.za
generaloffice@concourt.org.za
director@concourt.org.za
visagie@concourt.org.za
mathiba@concourt.org.za

Dear Chief Registrar

RE: CCT 257/2021 AND CCT 259/2021 : PUBLIC PROTECTOR V SPEAKER OF THE

NATIONAL ASSEMBLY AND OTHERS : APPLICATION FOR DIRECT ACCESS AND
RESCISSION

We refer to your response letter dated Friday 29 April 2022 in the above matter and for which

we thank you. We have no intention of engaging in endless correspondence before the
completion of the ongoing investigation, but your letter raises more questions than answers,
as indicated below. The answers to such questions are essential as they may have far-

reaching implications on the serious issues arising out of this matter.

We are therefore instructed by the Public Protector (“our client”) to urgently respond thereto

as follows:

Directors; Theophilus Noka Seanega BPrac, LLM (Corporate Law); Maribe Malope BA Law, LLB.

Associates: Kamogelo Maleka LLB; Ngubeko Makhanya LLB.

Consultant/Conveyancer: Sampson Shadung BProc, LLB.

Candidate Attorneys: Nafeesa Patel LLB, LLM (International Commercial Law); Naguelle Chikamba BA Law, LLB; Rebecca Chimuka LLE.

LLM (THX I.aW)- /
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2.1.

2.2.

2.3.

2.4,

2.5.

2.6.

2.7.

Ad paragraphs 1 and 2 of your letter

The Public Protector notes and welcomes the contents of these paragraphs because,
at face value, they seemingly accord with her rights as a litigant in terms of section
34 of the Constitution.

More specifically and due to the seriousness and possible implications of the matter,
the Public Protector humbly requests further information regarding the current

investigation referred to, including:
Who is conducting the investigation?
What is the scope or terms of reference of the investigation?

What is the nature and procedure of the investigation and are the facts going
to be gathered?

Are witnesses going to be questioned orally or in writing?

Who are the witnesses? Are they members of the administrative staff and/or
the judiciary?

Will the Public Protector be called upon to give her input or share her own

investigations into the matter?

Will the findings and outcomes of the investigation be shared with the parties
and the public simultaneously or sequentially?

Ad paragraph 3 thereof

It is the contents of this paragraph which cause the utmost anxiety and concern on
the part of the Public Protector. Properly interpreted, the statement made herein,
which coincides with the separate statement made by the Chief Justice during an
SABC television interview on 28 April 2022, sounds like an indirect confirmation of
some of the information illegally communicated by Mr Ismail Abramjee, who is the

self-confessed sender of the offending sms.

Directors: Theaphilus Noko Seanego BProc, LLM (Corporate Law); Maribe Malope BA Law, LLR.

Associates: Kamogelo Maleka LLB; Nqubeko Makhanya LLB.

Consultant/Conveyancer: Sampson Shadung BPrac, LLB.

Candidate Attorneys: Nafeesa Patel LR, LLM (International Commercial Law): Naquelle Chikamba BA Law, LLB; Rebecca Chimuka LLB,
LLM (Tax Law).
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4.
5.
6.
6.1.
6.2.
7.

It is worrying that reference is already made in your letter to “the outcome of the
applications for direct access and rescission (which) will be communicated to the
parties when the Court has finalised its processes and made its decision’. Even more
concerning is the Chief Justice’s statement, made during the television interview, that
“It is (completely) unacceptable for anybody to say to anybody a Court has made any
decision that the Court has not announced’ (our emphasis). These utterances
indicate, inter alia, that some decision has indeed been made but not yet announced.

As you know, what the parties are awaiting are the directions of the Chief Justice in
terms of Rule 18(4) of the Rules of the Constitutional Court, read with the notice of
application. On 18 March 2022, the Speaker delivered her notice of opposition in
terms of Rule 18(3) of the applicable Rules. Rule 18(4) provides that:

"After such notice of intention to oppose has been received by the Registrar ...
the matter shall be disposed of in accordance with directions given by the Chief

Justice, which may include:

(@) a direction calling upon the respondents to make written submissions to
the Court within a specified time as to whether or not direct access should

be granted; or

(b) a direction indicating that no written submissions or affidavits need be

filed” (our emphasis).

Even in the otherwise controversial letter written to the Constitutional Court by the
Speaker of the National Assembly on 18 March 2022, it is clearly stated that:

the Speaker intends to file her answering affidavit only after the Chief Justice

would have issued his directions as aforesaid; and
the Chief Justice is requested to do so before 4 May 2022,

What is even more perplexing is that in his television interview, the Chief Justice
stated that the Constitutional Court may have made the decision referred to by Mr
Abramijee in his absence or “during the time that (he) has been in meetings’.

Directors: Theaphilus Noko Seanego BPrac, LLM (Corporate Law); Maribe Malope BA Law, LLB.
Associates: Kamogelo Maleka LLB; Nqubeko Makhanya LLB.
Consultant/Conveyancer: Sampson Shadung BProc, LLB.

Candidate Attorneys: Nafeesa Patel LLB, LLM (International Commercial Law): Naquelle Chikamba BA Law, LLB; Rebecca Chimuka LLB,

LLM (Tax Law).
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8.

8.1.

8.2.

8.3.

8.4.

8.5.

8.6.

8.7.

These statements do not make sense in light of the applicable rules. They raise,
amongst others, the following pertinent questions which need to be clarified:

As it so appears, has a decision already been taken that the matter is only
awaiting an “outcome”, that is, without:

issuing the Chief Justice’s directions in terms of Rule 187 and/or

requiring the Speaker to submit her answering affidavit(s)?

If so, when and on what specific date was that decision taken?

Has another decision been made to dismiss the rescission application, albeit in
the absence and without the knowledge of the Chief Justice?

By whom was that decision taken?

If so, who, apart from the Chief Justice, could have taken a decision to dismiss
the applications without the knowledge of the Chief Justice and how is that even
a possibility in view of the clear wording and requirements of Rule 187

Is the factual position that no decision has been made or merely that the
decision has not yet been announced?

In terms of the Constitutional Court Rules, is it permissible for an “outcome”, as
indicated by the Chief Justice, without the Chief Justice having given any
directions or, even worse, without his knowledge?

General

Under general, the Public Protector would very much like to know whether in the
event that the investigation finds that the information came from a member of staff
and/or the judiciary, as the case may be, the appropriate disciplinary steps will be
pursued?

Directars; Theophilus Noko Seanego BProc, LIM (Corpurate Law): Maribe Malope BA Law, LLB.

Associates: Kamogelo Maleka LLB; Nqubeka Makhanya LLB.

Consultant/Conveyancer: Sampson Shadung BProc, LLB.

Candidate Attorneys: Nafeesa Patel LB, LLM (International Commercial Law); Naquelle Chikamba BA Law, LLB: Rebecca Chimuka LLB,

LLM (Tax Law).
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10.

11.

12.

For the record, the Public Protector is available to engage with any person who is
tasked with investigating this serious matter of the possible crimes of scandalising of
the Court and/or corruption on the part of Mr Abramjee and/or his accomplice(s).

Finally and as a matter of courtesy, we are instructed to inform you that the Public
Protector has decided to refer the matter to the police for further investigation of any
criminal conduct on the part of Mr Abramjee and/or any other person involved in such
unacceptable and possibly criminal conduct. She also intends to launch her own
investigation specifically aimed, inter alia, at gathering information for the protection
of the public and/or to lodge a complaint with the Judicial Service Commission, if it
proves to be necessary to do so. A copy of this letter will therefore form part of the
material to be separately supplied to SAPS and/or JSC.

We await your urgent response.

Yours faith y”;‘
2
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Directors: Theophilus Noko Seanego BPrac, LLM (Corporate Law): Maribe Malope BA Law, LLB.

Assuciates: Kamogelo Maleka LL: Nqubeko Makhanya LL.

Consultant/Conveyancer: Sampson Shadung BPrac, LB,

Candidate Attorneys: Nafeesa Patel LLB, LLM (International Commercial Law); Naquelle Chikamba BA Law, LLB; Rebecca Chimuka LLE,

LLM (Tax Law).
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Pudiic Protector Busiswe Mkh#ebane

Jan Gerber, News24




Publie Nrotecior Busisiwe Mkhwebane

Jan Gerber, News24

« Public Protector Busisiwe Mkhwebane has asked the Western Cape High Court to .
interdict President Cyril Ramaphosa from suspending her and to block Parllament from
proceeding with an impeachment inquiry against her.

¢ Mihwebane is seeking that interdict while she waits for the ConCourt to rule on her
application for a rescission of its ruling that the rules that will govern the Investigation
into her fitness to hold office were lawful - except for the rule that denled her legal
representation.

« The case has now been postponed, after Ismail Abramjee sent an SMS to Parliament's
advocate Andrew Breitenbach SC.

Public Protector Busisiwe Mkhwebane's legal bid to block President Cyrii Ramaphosa from
suspending her is on ice, after an unsolicited text to one of the lawyers in the case prompted as-
yet unsubstantiated claims of judicial capture,

The case was postponed after Ismail Abramjee - who describes himsetf as "a qualified and
respected legal apalyst and a commentator” - sent counsel for Parliament Andrew Breitenbach
SC an SMS.

In the SMS, Ismail stated that he had it "on very good authority that the ConCourt has declined
to hear the Public Protector's rescission application® cn Sunday afternoon.

That message resulted in Mkhwebane's counsel, Dali Mpofu SC, asking the Western Cape High
Court to postpone her interdici application against Parliament and the president to 18-19 May.

He stated that this was because of an "unfanunate development relating to the application to
the Constitutional Court brought by the Public Protector” for rescission of its judgment endorsing
the legatity of all buit one of the rules that will govern Patliament's inquiry into Mkhwebarie's
fitness to hold office,

The Public Protector's office has now confirmed that her legal team would wiite to the
Constitutional Courl to "seek clarity about the developments concerned and (o preserve the
integnty of the judicial process going forward”,

WATCH [ Impeachment: Public Protector Mkhwebane fights to interdict Ramaphosa,
Parliament

"At this stage, we are nol at liberty 1o be delailed with regard to the unfortunate developments in
question, other than to say it is a matter of grave concern,” spokesperson Oupa Segalwe told
News24,

Abramjee, however, insists that his message 10 Breitenbach was based on metha repors and
"my own legal analysis” and not on any "inside information or knowledge” from the apex court,

"In my opinion, based on the case law on rescission applications at the Constitutional Court, and
the authorities 1t is bound by, and speaking to several other legal experts, | came to the
conclusion that the apex courn would dismiss the Public Protector's frivelous rescission
application as she failed to meet the requirements of the test {for rescission}."It was on this
basis that | sent the message. ..any insinuation that | am somehaow linked to judiclal capture Is
disingenuous, misplaced and defamatory,” he said. *| reject any such insinuations with the
contempt that they deserve”
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In his text to Breitenbach. Abramjes had also appeared to state as fact that the Constitutional
Court's decision declining Mkhwebane's rescission application "will be made known sometime
this coming week but not later than Friday. | thought I'd just shere this with you on a strictly
confidential basis. Thanks®

Good News (- X -]

In response 10 questions from News24, Abramjee said he recognised that his text "may not have
been approprately worded” but said “the media bad already indicaled that the decision fon
Mkhwebane's rescission application] was expected by the end of this month".

He stressed that, “as @ legal reporter on Twitler* who analysed cases “as | see them”. he
believed that the Public Protector's rescission application to the Constitutional Court was
doomed to fail,
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Editorial feedback and
complaints

Contact the public editor with

PODCAST | THE STORY: Is it game over for the the Public feedback for our journalists,

Protector? News complaints, queries or suggestions
) . ) about articles on News24,

Public Protector Busisiwe Mkhwebane is no stranger to controversy and this week 24

wasn't any different. On Tuesday, the Gauteng High Court in Pretoria set aside
Mkhwebane’s report into President Cyril Ramaphosa and his CR17 campaigh in a LEARN MORE

In March, Mkhwebane had asked the apex court to rescind its suhng that aimost all of the rules
that would govern Parliaments pending inquiry into her fitness to hold cffice - barnng the now
invahidatea sule that she was not allowed legal representation - were lawful.

The Public Protector maintained that trus judgment, which paved the way for her 1o face an
Parliamentary impeachment investigation, contained "patent erors”’ and was ambiguous.



She contenced that the interests of justice require that it must be reversed. Editorial Complaints | Tip-Offs  Press Code
Advartise on News | Jobs st 24.com | About us -
She has now lurned to the Western Cape High Court to block Parliament from proceeding with FAGS

1hat investigation and 10 prevent Remaphosa from suspending her, pending the outcome of the
Constitutional Court's declsion on that rescission application,

In this context, the apex court's decision on Mkhwebane's application, which would determine i, [ 01724 pintvacy poLicy 3

how and when she would have an impeachment probe, was crucial,

T 2022{2.0.22102.0 24.com Al yights reseryed
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But the Public Protector’s record of wins in rescission and reconsideration cases had. so far.
been dismal.

READ | Mkhwebane can investigate me, but that shouldn't block me from suspending her -
Ramaphosa

She previously failed 1o convince the Constitutionsl Court to hear her spplication for & rescission
of its finding that she altered the words of the Fxecutive Ethics Code so she could find
Ramaphosa guilty of ying to Parliament,

Mkhwebane's efforls 1o persuade Appeal Court President Mandisa Maya to reconsider her
court's dismissals of her SARS Rogue Unit and lvan Pillay relirement feports hatl also been
rejected.

In the likely event that Mkhwebane's latest rescission application Is to be refused, Abramjee’s
text message would undoubtedly be used by her supporters 1o cast doubt on the legitimacy of
that decision.

He has now told News24 that his text was based, in part. on his opinion that the "Public
Protector has become a senous misuser and abuser of public funds 1o fight her vexatious
hitigation for her own persohat interests,

"I have canstantly called her ot for her wanton abuse of her office” he added. Meanwhite,
speaking to News24, Parliamentary spokesperson Molota Mothapo stressed that it “was
ethically prudent and approptiate” that Breitenbach “disclosed the unsolicited information he
received” and seid the fact thal he had done so "augurs well for the mamtaining the mtegnty of
the proceedings™

He added that Parliament had agteed that the interdict case could be postpaned “solely to
preserve the integrity of the judicial proceedings”.

"ltis Important thal, if the decision of the Canstitutional Court on the Public Pratector's rescisstan
application 1s indeed imminent. the court permits time for the parties to assess the impact of
such a decision on the present case.” he addeo,

Abramjee is the brother of anti-crime activist Yusuf Abramjee,

PUBLIC PROTECTOR



News24 | Careers24 | Property24 | Autotrader Superbalist

"PPC7"
news24 QOO & e

Trusted News. First

BUSINESS v SPORT ~ UFF v OPINION v MULTIMEDIA v MAGAZINES ~ NLWSHAPERS v PARTNERS ~

BRI © 940 & N MOST READ FOR SUBSCRIBES
Zondo probing controyerSIal text, says b i
ConCourt has not decided on Mkhwebane with her famity

. 5 Woman crawis to taxi rank for help af
rescission being raped, stabbed, left for dead in

Johannesburg south
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Gupta-linked assets
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Public Protectot Busishve Mkhwebane

Lefty Shivambu, Galto Images

+ Chief Justice Raymond Zondo denies that the Constitutional Court has decided on Public

The bi 1 business, econo
Protector Busisiwe Mkhwebane's rescission application. & P9 a2l

and market news of the day. by

o This follows a controversial text message which Zondo says is now being investigated. Fin24 deputy editor. Ahmed Areff

Before you go. you might be interested in
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Abramjee further told counsel for Parliament Andrew Breitenbach $C that the Constitutional

Count's decision declining Mkhwebane's rescission application "will be made known sometime
this coming week but not later than Friday. | thought I'd just share this with you on a strictly
confidential basis. Thanks.”

Public Protecter spokesperson Oupa Segaiwe confirmed to News24 that Mkhwebane had

written to Zondo about the Abramiee text earlier this week.

He said:
The purpose was, first, to bring to the attention of the Chief Justice and CURRENCIES
the esteemed justices of the Constitutional Court the unfortunate S
development in question and, second, to request the Chief Justice's Rand Dollat 15.80 . o2
response on the truthfulness or otherwise of this unfortunate )
. A Rand - Pound 1972 v i1
development, and to investigate.
Rand - Ewo 16.61 » O
"This 1s because, if true, the issue could have a bearing on Part A of the case before the Western
v Raml - Aus dotiar 1,23 v
Cape High Couwt [Mkhwebane's application to interdict the impeachment inquiry against her and
block her suspension, pending the Constitutional Court's rescission ruling]” Segalwe added. Rand Yon 012 -
in March, Mkhwebane asked the apex court 1o rescind its 1uling that atmost all of the rules that
will govern Parliament's pending inguiry into her fitness to hold office -~ baning the now
invaiidated rule that she was not allawed legal representation - were Jawiul.
She turned to the Western Cape Migh Court to block Parliament from proceeding with that
Good News (X -]

investigation and to prevent Ramaphosa from suspending her, pending the outcome of the
Constitutional Court's decision on that rescission application.

Mkhwebane previously failed to convince the Constitutional Couri to hear her application for a
rescission of its finding that she had altered the words of the Executive Ethics Code s0 she could
find Ramaphosa guilty of lying to Parliament,

Mkhwebane's efforts to persuade Appea) Court President Mandisa Maya 10 reconsider her
counl's dismissals of her SARS rogue unit and ivan Pillay retirement reports have also been
1gjected.



READ | Men behind SMS that stalled Mkhwebane's interdict batile with Ramaphosa denies
Yudicial capture’

In the likely event that Mkhwebane’s latest rescission application will be refused, Abramjee’s text
message will undoubtedly be used by her supporters to cast doubt on the legitimacy of that
decision.

And, while Abramjee maintained that his tex to Breitenbach was based on his own legal
analysis and news reports and not on any inside information from the Constitutional Court, his
role in organising a recent celebration for newly appointed Justice Jody Kollapen ~ which was
afttended by acting Justice Dunstan Mlambo —~ only fuelled online conspiracy claims.

Zondo's statement that the apex court had not made a decision on Mkhwebane's rescission
application, within the time frame that Abramjee’s text implied that it had, raised questions about
the likelihood that Constitutional Court insiders had been leaking information about the Public
Protector's litigation.

The Office of the Chief Justice is nonetheless expected to question Kollapen and Mlambo about
their interactions with Abramjee in the coming days. prior ta the finalisation of the investigation
launched by Zonda.

In a two-page swoin affidavit provided to the Office of the Chief Justice, Abramjee
acknowledged:

[M]y message (to Breitenbach) may have communicated a wrong
impression, and I accordingly regret the incorrect insinuation that | was
ptivy to some inside information.

"At no stage chid | ever discuss, was alerted by, or given any information of any nature by any
judge, registrar, clerk or employee of the Constitutional Court in relation to the rescission
application by the Public Protector pending before the Constitutional Court, o1 any other case
pending before any other court,” Abramjee added.

More Good News stories

Editorial feedback and
complaints

Contact the public editor with
feedback for our journalists,

complaints, queries or suggestions
about articles on News24,

LEARN MORE

Editorlal Complaints ) Tip-Ofts | Press Code
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"I wish {o teiterate that | view the integrity and independence of the judiciary in a very high m

MED.A29 PRIVACY POLICY

esteem, and I'm fully cenversant with the rules and protocols in place and would never seek to
impugn the integrity of the court know of its judges and or in its officials in any way whatsoever
{sic).

B contactus

Follow:
"l take full responsibility for the incorrect impression of my text messages, and in so doing fully
exonerate the institutron of the court, its judges and officials.” @@

According to Abramjee. his statement that the decision on Michwebane's rescission application
was based on information he received on Twitter, where he "bacame aware.., that the
Constdutional Court was likely to hand down its decision on the Public Protector’s rescission
application on the 30th of April 2022~

"Based on my own knowledge of the authorities that have been placed before the Constitutional
Court in previous rescission applications, | concluded to myseif that the cournt would not
entertain the 1escission application.”

Mkhwebane's office has, in the meanwhile, confirmed that she was consldering laying criminal
charges against Abramjee over his text message to Breilenbach,

Segalwe said the Public Protector, who 15 herself currently on trial for pequry, was consulting her
lawyers on what exactly she could charge Abramjee with.

WATCH | Mkhwebane
‘went far beyond her
powers' in finding agai...
Mlambo points out that there
was no factual basis to ths
finding and, in any event,
Ramaphosa was not a

s o
24
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NOTIFICATION
To: Public Protector
From: Phapano Phasha
Anti-Poverty Forum Chairperson
Date: 07 February 2022
PURPOSE

REQUEST FOR PUBLIC PROTECTOR TO URGENTLY INVESTIGATE THE PROBABLE VIOLATION OF THE CONSTITUTION
BY MINISTER RONALD LAMOLA, DEPUTY CHIEF JUSTICE JUDGE RAYMOND ZONDO AND JUDGE PRESIDENT OF THE
GAUTENG DIVISION OF THE HIGH COURT DUSTIN MLAMBO

1. PURPOSE OF THE SUBMISSION

2. The purpose of this submission is to lodge a formal a complaint with the Office of the Public Protector with
regard to possible violation of the Constitution of the Republic of South Africa, Section 175, subsection 1 and 2, against:
2.1 Minister Ronald Lamola - the current Minister of Justice and Correctional Services;

2.2 Deputy Chief Justice Judge Raymond Zondo;

2.3 Judge President of the High Court Dustin Mlambo.

(A) MINISTER RONALD LAMOLA

2. Minister Lamola took an oath of office to uphold the Constitution of the Republic upon assuming his current role.
And this oath must be more binding to him because as the Minister of Justice, he is equally responsible to lead and
manage, among others, the administrative affairs of all courts, including the highest court in the land — the
Constitutional Court of South Africa. It is on the background of occurrences at the recent Judicial Service Commission
interviews for the position of the Chief Justice, which | have decided to lodge a complaint as stated above.

Background

3. I'am approaching the office of PPSA informed by the provision of Section 182(1) of the Constitution. In terms of
which, the functions of the Public Protector are provided as follows: (a) to investigate any conduct in state affairs, or
in the public administration in any sphere of government, that is alleged or suspected to be improper or to result in
any impropriety or prejudice. It is my contention that the conduct of Minister Lamola equals to impropriety or
prejudice and abuse of power, among others. By so doing, committing maladministration.

4. Section 175 states the following: (1) The President may appoint a woman and a man to serve as an acting Deputy
Chief Justice or Judge of the Constitutional Court if there is a vacancy in any of those offices, or if the person holding
such an office is absent. The appointment must be made on the recommendation of the Cabinet member responsible
for the administration of justice acting with concurrence of the Chief Justice, and an appointment as acting Deputy



Chief Justice must be made from the ranks of the Jjudges who had been appointed to the Constitutional Court in terms
of section 174(4). As the facts hereunder will demonstrate, it is clear that Minister violated this provision, thereby
acting impropriety or with prejudice, as well as abusing his power, among others.

5. The complaint ultimately must be seen as an undertaking if not an obligation by ourselves to ensure that we protect
the integrity of the judiciary whose independence and credibility is facing serious threat and legitimacy from the public
because of perceived or real external influence.

I must state that, like many South Africa citizens, | support any process, including any commission which ostensibly
endeavours to deal with issues of corruption, maladministration and related misdemeanours. | am against any conduct
that seeks to paralyse any branch of the state and weaken its proper functioning.

The Case in Point:

6. It said that on 30 April 2021, the then Chief Justice Mogoeng Mogoeng wrote a letter to Minister Lamola, wherein,
recommending DJP Madondo and Judge Rogers to act as Judges of the Concourt. Minister Lamola responded only on
2" July 2021, fascinatingly, two months after Mogoeng Mogoeng took leave. This lapse of time is very curious and
suspect.

7.In turn, and instead, he (the Minister) recommended his preferred candidate, JP Mlambo, to be among one of the
two judges to be considered and submitted to the President.

8. Deputy Acting Judge, Zondo responded to the Minister, on the 9t July 2021, stating something to the effect that, it
is too late because there is no concurrence in terms of Section 175 (1). Interestingly, and despite all his initial
objections, DCJ capitulated and wrote to the Minister, only in 08 November 2021, four months down the line,
requesting Minister Lamola to recommend to the President that Mlambo JP be appointed.

9. When asked about this seeming maladministration during the interviews, DCJ Zondo stated that the actions of the
Minister are not a norm and were unusual. Furthermore, DCJ Zondo further accepted that, the letter of the 2™ July
2021 from the Minister, effectively requested him (DCJ Zondo) to substitute Judge Rogers with JP Mlambo.

10. Given the unfettered powers of the Minister to appoint acting judges in lower courts, one can imagine the possible
mischiefs in that aspect.

Conclusion

11. In view of the issues I have highlighted, it is my contention that by acting in the manner he did, the honourable
Minister of Justice, Minister Lamola, acted in direct violation with Section 175 (1) of the Constitution of the Republic,
which clearly and unequivocally, states that: “The appointment must be made on the recommendation of the Cabinet
member responsible for the administration of justice acting with concurrence of the Chief Justice”. It is our
responsibility to ensure that we guard and protect the independence of the judiciary from external influence. If each
independent branch of the state fails to recognise the doctrine of separation of powers and constitutional limitations
of each arm of the state, why would ordinary South Africans not come to the conclusion that there is a political attempt
to capture the judiciary by the executive?

Therefore, we wish to recommend and ask that you investigate and rule on the matter regarding Minister Lamola on
the basis that his actions constitute a possible violation of the provisions of the constitution, impropriety or prejudice



and abuse of power and maladministration which has also resulted in the serious breach of the Executive Ethics Code
and his Oath of Office. This makes Minister Lamola a potential constitutional delinquent with potential criminal
liability.

(B) DEPUTY CHIEF JUSTICE: JUDGE RAYMOND ZONDO
Background

1. The second complaint, as expounded under the purpose above, is against the DCJ, Raymond Zondo. And much of
the facts will be based on the facts already described above.

2. [t must be noted that, at the time of the above correspondences, DCJ Zondo was the Acting Chief Justice. This is a
very crucial and powerful arm of the state - which unlike others, is the last battalion, which all South Africans trust
and entrust to hold, among others, the Executive to account.

3. Even more crucial, it was the very same DCJ who, not only chaired the State Capture Commission, which investigatevd
alleged capture of the state by the Executive, but who has just issued reports.

The Case in Point:

4. It is clear that in his letter of the 9t july 2021, DCJ Zondo was aware of the provisions of Section 175 (1), and the
fact that the Minister’s conduct was in violation of the same section. The expression he made, albeit in softer and
lighter terms of calling it “unusual” and “not in accordance with the norm” highlights his awareness.

5. However, despite all this, DCJ Zondo, who was the Acting Chief Justice who was also chairing a Commission which
was dealing with allegations of maladministration and State Capture, unprovoked, confessed to the nation and the
world, that Minister Lamola was equally allegedly involved in maladministration whose ultimate objective was state
capture of the judiciary. DCJ Zondo acceded in November 2021 to the violation of the Constitution of the Republic,
which he is, or supposed to protect. By so doing, making him an accomplice to the violation of Section 175 (1) of the
Constitution.

Conclusion

6. To that effect, it is my strong contention that DCJ made himself an accomplice by allowing politicians to attempt to
capture the state which is in violation of the Constitution. Politicians who seemingly have abused their power to
encroach their own preferred judges into the highest court in the land. How do we trust the judgements by our judges
and even ignore the prevailing sentiments that judgements and certain courts are bias to some politicians or interest
groups?

Therefore, we wish to recommend and ask that you investigate and rule on the matter regarding Deputy Chief Justice
Zondo on the basis that his actions constitute a possible violation of the provisions of the constitution, impropriety or
prejudice and abuse of power and maladministration amongst others. Which has also resulted in the serious breach
of the oath undertaken by the acting Chief Justice to protect and uphold the constitution. This makes the acting Chief
Justice a potential constitutional delinquent.



B.B) The alleged call to Mlambo JP by DCJ Zondo
Background and case in point

1. The matter which | impress the Office of the Public Protector South Africa to also investigate relates to the alleged
call which DCJ Zondo allegedly made to JP Mlambo.

2. During the above referred interviews, when asked about how he (Mlambo JP) was appointed to act in the Concourt,
he, JP Mlambo stated publicly, something to the effect that: “He did not apply to act, but received a call “out of the
blue”, from DCJ Zondo who informed him that, he was instructed by the President to appoint him {(Mlambo JP) to act.

3. If JP Mlambo is truthful in this statement, it means, in much more clearer terms, that not only did the President
violate Section 175 (1) of the Constitution by instructing the Acting Chief Justice to appoint Mlambo JP, but DCJ Zondo,
once again, made himself an accomplice to the violation of the Constitution by acceding to implement an alleged
unlawful and illegal instruction from the President.

4. It is sad that when positioning themselves as crusaders of the fight against state capture against the previous
administration, they themselves are involved, and or allowing the possible day light state capture mischief.

Conclusion

Itis my contention that, the alleged call was in direct violation with Section 175 (1) of the Constitution the Republic of
South Africa. And that, ACJ Zondo, once again, made himself an accomplice to the violation of the Constitution, to
which he is entrusted and empowered to protect and defend. In addition, this goes with both JP Mlambo and the
President of the Republic, His Excellency, Cyril Matamela Ramaphosa, whose alleged instruction is a direct violation
to Section 175(1).

C.JP DUSTIN MLAMBO

Background

1. This complaint refers to the above call on paragraph BB.
Case in point:

2. By conceding openly in the presence of all South Africans that he received a call, “out of the blue” from ACJ to act,
he made himself guilty of violating the Constitution. That is, as the Judge President, whose sole purpose must be to
protect and defend the Constitution, he should have not accepted and acted on an instruction that is openly in
violation of the Constitution. Especially, knowingly that, without any doubt, such instruction from the President is
illegal and unlawful as it violates Section 175.

Conclusion

It is my contention that Mlambo JP went rogue by being an accomplice in the violation of the Constitution by both AC!
Zondo and the President, Mr Cyril Ramaphosa.



Therefore, we wish to recommend and ask that you investigate and rule on the matter regarding Judge President
Mlambo on the basis that his actions constitute a possible violation of the provisions of the constitution, impropriety
or prejudice and abuse of power and maladministration amongst others which has also resulted in the serious breach
of his oath to uphold the constitution. This makes Judge President Mlambo, a potential constitutional delinquent.

D. Finally

The seriousness of the complaint should also be located within the context of State Capture of which all the parties
hereto by their actions are seemingly guilty of, i.e. Judicial Capture. The politicians who are subjects of this complaint
have also posed as opponents of State Capture and yet here they are caught in the proverbial cookie jar. The “cookie
jar” of judicial interference. The very judge who presided over the Commission into State Capture is himself guilty, by
his own admission, of being an active participant in this nefarious attempt to capture the judiciary, whilst the very
senior judge President is a willing accomplice in this attempt at subverting the constitution;

A constitution which all of them have sworn an oath to uphold. They are all, by their own admission, in breach of that
oath and should face the sanctions concomitant with their failures to uphold their oath of office and the constitution
of the Republic.

If each independent branch of the state fails to recognise the doctrine of separation of powers and constitutional
limitations of each arm of the state, why would ordinary South Africans not come to the conclusion that there is a
deliberate political and economic attempt to capture the judiciary by the dominant class and executive?

On behalf of Anti Poverty Forum
Phapano Phasha

Chairperson and Director
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To: Adv B Mkhwebane
The Public Protector of South Africa
Pretoria

Dear Public Protector

RE: COMPLAINT AGAINST THE PRESIDENT AND THE MINISTER OF
JUSTICE AND CORRECTIONAL SERVICES IN TERMS OF SECTION 4 OF
THE EXECUTIVE MEMBERS’ ETHICS ACT 82 OF 1998

1. Arising from the recent proceedings of the Judicial Service Commission (“the
J8C") for the appointment of Chief Justice it has come to my attention and
that of my party that:

1.1.  On or about 30 April 2021 Chief Justice Moegoeng, as he then was,
wrote a letter to the Minister of Justice and Correctional Affairs, Mr
Ronald Lamola (“Minister Lamola”) recommending that Judges
Madondo and Rogers be appointed as acting judges of the
Constitutional Court in terms of Section 175 of the Constitution:

1.2. On orabout 2 July 2021, more than two months later, Minister Lamola
responded in writing by means of a letter in which he effectively
requested that Judge Rogers’ be dropped and that, instead, Judge
President Mlambo be put forward for appointment as an acting judge
of the Constitutional Court;

1.3.  Deputy Judge President telephoned Minister Lamola and informed him
that Deputy Judge President Mlambo had previously declined any
invitations to act in the Constitutional Court. On or about 9 July 2021,

You
a @EFFSouthAfrica n Economic Freedom Fighters l.reﬂ‘souihafricc: = Economic Freedom Fighters
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Deputy Chief Justice Zondo also indicated that it was in any event too

late to make the substitution exercise proposed by Minister Lamola;

1.4. There was accordingly no concurrence as envisaged in Section 175(4)

of the Constitution;

1.5.  On or about 8 November 2021 while obviously still under the direct
influence of the proposal made by Minister Lamola earlier, Deputy
Chief Justice Zondo wrote to Minister Lamola requesting him to
recommend to the President that he appoints Judge President Mlambo
to act in the Constitutional Court. The President indeed made the

appointment on or about December 2021:

1.6.  The aforesaid conduct of Minister Lamola was both abnormal and
unusual in that, the norm is that such acting appointments almost
invariably take place at the initiation of the relevant Head of Court, in
this case the office of the Chief Justice, and not a member of the
Executive. This much was confirmed by Zondo DCJ during his

interview for the position of Chief Justice.

There were other indications and/or circumstantial evidence pointing to the
conclusion that Mlambo JP was the candidate preferred by Minister Lamola
and/or the President for the position of Chief Justice. In fact Mlambo JP in
an answer to a question during his interview specifically mentioned a
telephone call in which he was apparently told that the President was the
person behind his appointment to act in the Constitutional Court. It is also,
rightly or wrongly, strongly believed that Mlambo JP has directly or indirectly
presided over unfair and unwarranted decisions which unfairly and illogically
favour the Ramaphosa govemment or faction thereof. This would explain the

unlawful basis for his being their preferred candidate.

If required, | will provide clear evidence of inexplicable Court decisions and
conduct which clearly supports these widely held views about the Gauteng
Division of the High Court.



4.

3

If The facts are worrisome and very much indicative of the view strongly held
by me and others that Minister Lamola and/or President Ramaphosa were
involved in an underhand, unlawful and unethical operation aimed at judicial
capture and the manipulation of the rules to ensure that Mlambo JP gained
an unfair advantage when, but for their actions, he would not have otherwise
gained, in the selection process for Chief Justice. That their project failed

does not in any way diminish their culpability or wrongdoing.

If true, these allegations clearly amount to a very serious case of attempted
judicial capture and clear breaches of the relevant code of ethics binding upon
both Minister Lamola and/or the President. The said conduct would also be
in breach of Section 96 of the Constitution as well as the relevant oaths of
office taken by the two Cabinet members. Such breaches, if established,
constitute treason at worst and impeachable offences at best. They also
possibly constitute violations of the Prevention of Corrupt Activities Act 12 of
2004. In any event, the full legal implications must be investigated and

determined.

In the circumstances the purpose of this letter is to lodge a complaint and
request you to investigate the aforesaid alleged breaches in accordance with
the relevant provisions of the Executive Members' Ethics Act 82 of 1998.

For the sake of completion, we refer you to the relevant correspondence
referred to above as well as the transcript of the relevant parts of the Chief
Justice interviews. These documents are not immediately available to me
and in the event that the Public Protector is not already in possession thereof,
I hereby undertake to provide them as soon as possible but before the
investigation is completed. In any event the said correspondence and public
exchanges are largely common cause and indisputable. What is expected to
be disputed are the influences and conclusions to be drawn from the objective

facts.

I look forward to your urgent response.



Regards

~

N
N F Shivambu, MP
EFF Deputy President and Parliamentary Chief Whip
Date: 25 March 2022
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18 March 2022

The Chief Registrar of the Constitutional Court

Email: registrar@concourt.org.za

generaloffice@concourt.orq.za

director@concourt.org.za

visagie@concourt.org.za

Dear Chief Registrar

PUBLIC PROTECTOR / SPEAKER OF THE NATIONAL ASSEMBLY AND OTHERS
(CCT 257/2021 AND CCT 259/2021) — APPLICATION FOR DIRECT ACCESS AND
RESCISSION

1. We act on behalf of the Speaker of the National Assembly (‘the Speaker’).

2. Together with this letter, we will be delivering a notice of the Speaker’s intention
to oppose the application for direct access by the Public Protector in which she
seeks rescission of paragraphs 4, 5, 7 and 9 of the order of this Court dated 4
February 2022 in its judgment on the applications for leave to appeal directly to

1



this Court under case numbers CCT 257/2021 and CCT 259/2021 (‘the

rescission apglication’).

In line with Rule 18(4) of the Rules of this Court, the notice of motion in the
rescission application requests that the Acting Chief Justice issue directions for
the further conduct and disposal of the matter.

We are instructed by the Speaker to respectfully request that the following
developments since 4 February 2022 be brought to the attention of the Acting
Chief Justice:

4.1.  On 22 February 2022 the committee established in terms of National
Assembly Rule 129AA to investigate the charges in the motion for
Adv Mkhwebane's removal from the office of Public Protector (‘the
section 194 committee’) approved a draft programme for the conduct
of the enquiry (‘the programme’). A copy of the programme is attached
marked “A”.

4.2. As appears from the programme, on 29 March 2022 the section 194
committee will meet to, amongst other things, identify the persons who
shall be called to appear before the committee to give evidence,

4.3.  As further appears from the programme, on 3 May 2022 the section 194
committee will meet to receive a briefing from its support staff on the

response of the Public Protector.

4.4.  As further appears from the programme, on 4 May 2022 the committee
will commence with the hearing of evidence from witnesses and on 31
May 2022 the committee will commence with the hearing of evidence
from the Public Protector.

We are further instructed by the Speaker to respectfully request that if the
Acting Chief Justice decides to issue directions for the filing of papers by the
parties, then, if at all possible, in the light of the public interest in the finalisation,
one way or the other, of the process for the impeachment of the Public



Protector, such directions be aimed at enabling this Court to reach a decision

on the rescission application before 4 May 2022.

Yours faithfully

J

W Qure-
M FAURE

Copies to:

SEANEGO ATTORNEYS INC

Attorneys for the Public Protector (the Applicant)
Block B, Suite C

1% Floor, 53 Kyalami Boulevard

Kyalami Business Park

MIDRAND

C/O MANONG PILANE MOKOTEDI INC
164 Katherine Street, Pinmill Farm

Block F, Ground Floor

SANDTON

Ref: TNS/PUB/0028

Tel: 011 466 0442

Fax: 011 466 0464

Email: info@seaneqo.co.za

theo@seaneqo.co.za

nafeesa@seanego.co.za




And to:

STATE ATTORNEY, CAPE TOWN

Attorneys for the President of the Republic of South Africa (the Second Respondent)
22 Long Street

CAPE TOWN

Ref: Mr M Sisilana (236.20/P18)

Tel: 021 441 9200

Fax: 021 421 9362

Email: msisilana@justice. gov.za: mowen@justice.gov.za

And to:

MINDE SCHAPIRO & SMITH ATTORNEYS

Attorneys for the Democratic Alliance (the Third Respondent)
Building Number 2, Tyger Valley Office Park

Cnr Willie van Schoor & Old Oak Roads

BELVILLE

Ref: Ms E Jonker

Tel: 021 918 8000

Email: elzanne@mindes.co.za; karin@mindes.co.za

C/O CHRISTODOLOU & MAVRIKIS
Suite 3A, 5 Fricker Road

lllovo Boulevard

JOHANNESBURG

Email: alex@cm-attorneys.com




And to:
MABUZA ATTORNEYS

Attorneys for the United Democratic Movement, African Transformation Movement
and Pan Africanist Congress of Azania (the Fourth, Fifth and Sixth Respondents)

83 Central Street, First Floor
Houghton
JOHANNESBURG

Ref: Mr E T Mabuza

Tel: 011 483 2387/0476
Fax: 011 728 0145

Email: eric@mabuzas.co.za; rudolph@mabuzas.co.za

And to:
WEBBER WENTZEL

Attorneys for Corruption Watch and the Gouncil for the Advancement of the South
African Constitution (the Amici Curiae)

Heerengracht Street
Convention Tower
CAPE TOWN

Tel: 021 431 7290

Email: Odette.qeldenhuvs@webberwentzel,com;

Lauren.vanderbvl@webberwentzel.com

And do:



THINANE MABUZA INC. ATTORNEYS

Attorneys for Democracy in Action (the Fourth Respondent in Case CCT 259/21 —

the main case)

2NP Floor, Sheriff's Building

424 Pretorius Street

PRETORIA

PO Box 10656, Vorna Valley, 1686
Tel: 076 908 3368

Fax: 0865777002

Email: smabuza@thinanemabuzainc.co.za
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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

CASE NO: CCT 257/2021

AND CCT 259/2021
In the matter between:
THE PUBLIC PROTECTOR Applicant
and
THE SPEAKER OF THE NATIONAL ASSEMBLY First Respondent
THE PRESIDENT OF THE REPUBLIC OF
SOUTH AFRICA Second Respondent
DEMOCRATIC ALLIANCE Third Respondent
AFRICAN TRANSFORMATION MOVEMENT Fourth Respondent
UNITED DEMOCRATIC MOVEMENT Fifth Respondent
PAN AFRICANIST CONGRESS OF AZANIA Sixth Respondent

COUNCIL FOR THE ADVANCEMENT OF THE First Amicus Curiae
SOUTH AFRICAN CONSTITUTION
CORRUPTION WATCH Second Amicus Curiae

APPLICATION FOR RESCISSION:
SPEAKER’S NOTICE OF INTENTION TO OPPOSE

KINDLY TAKE NOTICE that the SPEAKER OF THE NATIONAL
ASSEMBLY, the avove-named First Respondent, hereby gives notice of her

intention to oppose this application.



KINDLY TAKE NOTICE that the First Respondent has appointed the offices of
the State Attorney at the addresses below, including the email addresses below, as

the addresses at which she will accept service of all documents in this application.

M
DATED at CAPE TOWN on this the 18 day of MARCH 2022

STATE ATTORNEY

__i\cm,sz/

- i
Per: M FAURE

Attorney for the Speaker of
the National Assembly

4th Floor, 22 Long Street,
CAPE TOWN

Ref: 1991/14/P3

Tel: (021) 441 9200

Email: MFaure(@)justice.gov.za
c/o THE STATE ATTORNEY
JOHANNESBURG

10" Floor, North State Building
Cnr Market and Kruis Streets

95 Market Street

Johannesburg

Email: vdhulam(@justice.gov.za

TO : THE REGISTRAR
THE CONSTITUTIONAL COURT OF SOUTH AFRICA

BRAAMFONTEIN



AND TO:

SEANEGO ATTORNEYS INC

Attorneys for the Public Protector (the Applicant)
Block B, Suite C

1 Floor, 53 Kyalami Boulevard

Kyalami Business Park

MIDRAND

C/0O MANONG PILANE MOKOTEDI INC
164 Katherine Street, Pinmill Farm

Block F, Ground Floor

SANDTON

Ref: TNS/PUB/0028

Tel: 011 466 0442

Fax: 011 466 0464

Email: info(wseanego.co.za

theo(wseanego.co.za

nafeesa(@seanego.co.za

AND TO:
STATE ATTORNEY, CAPE TOWN

Attorneys for the President of the Republic of South Africa (the Second
Respondent)

22 Long Street

CAPE TOWN

Ref: Mr M Sisilana (236.20/P18)
Tel: 021 441 9200

Fax: 021 421 9362

Email: msisilana(@justice.cov.za; mowen(@justice.gov.za




AND TO:

MINDE SCHAPIRO & SMITH ATTORNEYS
Attorneys for the Democratic Alliance (the Third Respondent)
Building Number 2, Tyger Valley Office Park

Cnr Willie van Schoor & Old Oak Roads
BELVILLE

Ref: Ms E Jonker

Tel: 021 918 8000

Email: elzanne(@mindes.co.za; karinmindes.co.za
C/0 CHRISTODOLOU & MAVRIKIS

Suite 3A, 5 Fricker Road

Illovo Boulevard

JOHANNESBURG

Email: alex(@'cm-attorneys.com

AND TO:
MABUZA ATTORNEYS

Attorneys for the United Democratic Movement, African Transformation
Movement and Pan Africanist Congress of Azania (the Fourth, Fifth and Sixth
Respondents)

83 Central Street, First Floor
Houghton
JOHANNESBURG

Ref: Mr E T Mabuza

Tel: 011 483 2387/0476
Fax: 011 728 0145

Email: eric@mabuzas.co.za; rudolph@mabuzas.co.za




AND TO:
WEBBER WENTZEL

Attorneys for Corruption Watch and the Council for the Advancement of the
South African Constitution (the Amici Curiae)

Heerengracht Street
Convention Tower
CAPE TOWN
Tel: 021 431 7290

Email: Odette.geldenhuys@webberwentzel.com;

Lauren.vanderbyl(@vebberwentzel.com

AND TO:
THINANE MABUZA INC. ATTORNEYS

Attorneys for Democracy in Action (the Fourth Respondent in Case CCT 259/21
— the main case)

2ND Floor, Sheriff’s Building

424 Pretorius Street

PRETORIA

PO Box 10656, Vorna Valley, 1686
Tel: 076 908 3368

Fax: 0865777002

Email: smabuza(@thinanemabuzainc.co.za




"PPC12"

BlockB, 1! Floor, Suite C
53 Kyalami Boulevard
Kyalami Business Park
Midrand

16B4

Tel: (DIf) 466 D442/0168
Fax: (0#1) 458 BOAl
SEANEGO Email: info®seaneqo.co.zs

INCORFORATED

Qur Ref: TNS/PUB1/0028 23 March 2022
Your Ref; Case Numbers: CCT 257/2021 and CCT 259/2021

THE CHIEF REGISTRAR
CONSTITUTIONAL COURT OF SOUTH AFRICA

Per Email; registrar@concourt.org.za
generaloffice@concourt.org.za
director@concourt.org.za
visagie@concourt.org.za
mathiba@concourt.org.za

Dear Chief Registrar

RE: PUBLIC PROTECTOR / SPEAKER OF THE NATIONAL ASSEMBLY AND OTHERS

(CCT 257/2021 AND CCT 259/2021) - APPLICATION FOR DIRECT ACCESS AND

RESCISSION

We act for the Public Protector, who is the dpplicant in the above matter. We refer to the letter
addressed to you by the State Attorney, acting on behalf of the Speaker of the National

Assembly (“the Speaker”) and dated 18 March 2022. We are instructed to respond as follows:

Directars: Theophilus Noke Seanego BPrac, LLM (Corporate Law); Maribe Malope BA Law, L.

Associates: Kamogelo Maleka LLB; Nqubeka Makhanya LLB.

Consultant/Conveyanter: Sampson Shadung BPrac, LLB.

Candidate Attorneys: Nafeesa Patel LLB. LLM (International Commercial Law); Naquelle Chikamba BA Law, LLB; Rebecca Chimuka LLB,
LLM (Tax Law):




1. The said letter constitutes a gross abuse of the court process and must be ignored

and/or read as pro non scripto. It has no legal standing.

2. There is no rule or procedure by which a respondent in a Constitutional Court
application may “request’ that certain “developments” in the matter be “brought to the
attention of the (Acting) Chief Justice”, as purportedly done in paragraph 4 of the

impugned letter.

3. If a party to such proceedings wishes to bring any relevant facts to the attention of
the court, then it must do so under oath and in its pleadings, in this case in the

respondent’s answering affidavit.

4. - Neither is it permissible to make the unprecedented “request’ that a court must “reach
a decision” on an application by a certain specified date merely to fit in with the
alleged and unilaterally determined “programme” of that party, which has never been

disclosed to or shared with the dominus litis party. This is totally unheard of.

5. The underlying reason for the rules pertaining to how information must be placed
before a court,. whether in respect of alleged urgency or the merits of the application,
is clearly lllustrated by the fact that the information contained in the impugned letter
is demonstrably false. At paragraph 4.1 of the letter, it is alleged that the draft
“programme” marked ‘A’ was approved by the Section 194 Committee on 22
February 2022. Yet, the last page of annexure “A’ clearly shows that the draft

programme was only presented and recommended on 3 March 20221

Directors: Theophilus Noko Seanego BPrac, LLM (Corporate Law); Maribe Malope BA Law, LLB.

fssociates: Kamogeln Maleka LLB; Nqubeko Makhanya LLB.

Consultant/Conveyancer: Sampson Shadung BProc, LLB.

Candidate Attorneys: Nafeesa Patel LLB, LLM (International Commercial Law): Naguellz Chikamba BA Law, LLB: Rebecea Chimuka LLA, T
LM (Tax Law).




The Acting Chief Justice is therefore being “requested” to deal with the matter on the
basis of ostensibly manufactured facts, without any person attesting thereto under
oath. There may or may not be an explanation for this factual discrepancy but there
is no mechanism to correct it outside the usual rules. For the record, the Public
Protector is seeing this alleged programme for the first time, as it has never before

been provided to or discussed with her.

In any event, nothing put before you can result in the matter being dealt with in a
rushed fashion and under conditions of urgency, which are not ideal for the full
ventilation of the application and which may only be resorted to once a party properly
demonstrates why such a procedure must be resorted to, in the interests of justice

and not in the interests of one party.

To entertain or even act in accordance with such a ‘letter of request” would be
patently unconventional if not downright irregular and would certainly constitute a new
rescindable error, in addition to the grounds raised in the relevant application. Rules

cannot be made in an impromptu fashion for specific litigants and as we move along.

The letter ought accordingly to be discarded from the record, save to the extent that
the applicant may refer to it in respect of conduct which should attract punitive costs
for abuse of process at the end of the case. In this regard, all the applicant’s rights

are reserved,

Directors: Theophilus Nokn Seanege BPrac, LLM (Carporate Law): Maribe Malope BA Law, LLE,
Associates: Kamogelo Maleka LLB; Nqubeko Makhanya LLB.
Cansuttant/Conveyancer; Sampson Shadung BProc, LLB.

Candidate Attorneys: Nefeesa Pate! L, LLM (International Commereial Law); Naquelle Chikamba BA Law. LLB; Rebecca Chimuka LLA.

LLM (Tax Law).




[

!

10. We look forward to your response confirming the above proposal on how to deal with

the “requ sf(s)‘“)

g

q jl’ 4
SEANEGO ORNEYS INC.

Directors: Theophilus Noko Seanego BProc, LLM (Corporate Law); Maribe Malope BA Law, LLB.

Associates: Kamogelo Maleka LLB; Nqubeko Makhanya LLB.

Consultant/Conveyaneer: Sampson Shadung BPrac, LLB.

Candidate Attorneys: Nafeess Patel LLB, LLM (lnternational Commercial Law); Naguells Chikimba BA Law, LLB: Rebecea Chimuka LB

LM (Tax Law).

[




