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Executive Summary

(i)

(ii)

(iii)

(iv)

(v)

This is my report issued in terms of section 182(1)(b) of the Constitution of the
Republic of South Africa, 1996, and published in terms of section 8(2A)(a) of
the Public Protector Act, 1994.

The report deals with the outcome of an investigation into allegations of
improper conduct and victimisation of the alleged whistle-blower, Mr. Mpho
Seero, by the Matlosana Local Municipality (the Municipality) resulting in his

unfair suspension.

In the main, the Complainant alleged that the then Acting Municipal Manager
of the Matlosana Municipality, Mr Sipho Mabuda improperly suspended him
following his submission of a protected disclosure to the Municipal Council
regarding what he considered to be irregular procurement activities. These
allegedly involved, amongst others, an irregular expenditure of R32 442 930.39,
identified between 2003 and 2013 on fuel at the Golden Excel Garage;
unauthorised expenditure of R160 662 953.11, irregular expenditure of R21 802
287.38 on the Municipal Infrastructure Grant (MIG) projects, a violation of SCM
Regulation 36 by Messrs Ramagaga, Riaan Bosshov, Mabuda and all the

Senior Managers.

The Municipality disputed that the Complainant was ever subjected to an

occupational detriment.

On analysis of the complaint, the following issues were identified and

investigated:

(a) Whether the Municipality, through its former Acting Municipal Manager, Mr
Sipho Mabuda, aided by the then Administrator, Mr Seth Ramagaga,
improperly suspended the Complainant, in retaliation to his protected
disclosure amounting to an occupational detriment as envisaged in the

Protected Disclosures Act, 2000; and
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(vi)

(vii)

(a)

(aa)

(b) Whether the Complainant was prejudiced by the conduct of the Municipality

under the circumstances.

Key laws and policies taken into account to determine if there had been
maladministration by the Municipality and prejudice to the Complainant were
principally those imposing administrative standards that should have been
complied with by the Municipality or its officials when dealing with this

complaint. These are the following:

(a) Section195(1) of the Constitution, which provides for the right of everyone
to be treated impartially, fairly, equitably and without bias, was relied on to
affirm the Complainant’s rights in that regard and to determine whether he

was prejudiced by the conduct of the Municipality; and

(b) The Protected Disclosure Act, 2000 (PDA) provides for procedures in terms
of which employees in both the private and public sector may disclose
information regarding unlawful and irregular conduct of their employers or
other employees in the employ of their employers and to provide for
protection of employees who make a disclosure which is protected in terms

of this Act.

Having considered the evidence uncovered during the investigation against the

relevant regulatory framework, | make the following findings:

Regarding whether the Municipality, through its former Acting Municipal
Manager, Mr Sipho Mabuda, aided by the then Administrator, Mr Seth
Ramagaga, improperly suspended the Complainant, in retaliation to his
protected disclosure amounting to an occupational detriment as

envisaged in the Protected Disclosures Act, 2000:

The allegation that the Municipality, through its former Acting Municipal
Manager, Mr Sipho Mabuda, aided by Mr Ramagaga, improperly suspended
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(bb)

(cc)

(dd)

(ee)

(b)

(aa)

(bb)

the Complainant, in retaliation to his protected disclosure amounting to an

occupational detriment as envisaged in the PDA is substantiated.

The suspension of the Complainant on the basis of premeditated charges was
irrational, unreasonable and unfair and can justifiably be seen as a simulation
that sought to get the Complainant out of the way by Mr Mabuda whom he had
accused of corrupt activities, an accusation since attested to by Auditor General
Report of both 2010/2011 and 2011/2012 financial years. The Auditor General
Report of 2011/2012 further confirmed that payments amounting to more than
R36 856 058.00 were made in contravention of the SCM requirements.

The Municipality accordingly subjected the Complainant to an occupational
detriment in violation of the provisions of section 3 of the PDA. The
Complainant’s suspension and his return to work without being assigned duties,

accordingly, constitutes a violation of section 3 of the PDA.

The Municipality does not have a policy which protects employees who disclose

information of improprieties in the workplace.

The conduct of the Municipality and specifically the conduct of Mr Mabuda
amounts to improper conduct in terms of section 182(1)(a) of the Constitution,
maladministration as envisaged in section 6(4)(a)(i) and abuse or unjustifiable

exercise of power in terms of section 6(4)(a)(ii) of the Public Protector Act.

Regarding whether the actions of the Municipality in the circumstances

caused the Complainants to suffer any prejudice:

The allegation that the Complainant was prejudiced by the Municipality under

the circumstances is substantiated.

Due to the Municipality’s improper conduct involving its failure to comply with
section 3 of the PDA, the Complainant unduly suffered immense financial,

emotional and social prejudice mainly involving:
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(i) Emotional pain and suffering; and

(ii) Inconvenience to his family and security concerns relating to the improperly

handled disclosure, threatening his job security.

(cc) The Complainant has since returned to work, but Ms Tshepiso Molelekwa is
currently acting in his position. He reports to work daily, but is not assigned any

duties which impacts on his career.

(viii) In light of the above findings | am taking the following remedial actions as

contemplated in section 182(1)(c) of the Constitution:

(a) The Municipal Manager must

(aa) Write a letter of apology to the Complainant for the prejudice caused to him and
his family within 30 working days from the date of the final report;

(bb) Ensure that this report is tabled before Council within 30 working days from the

date of the final report;

(cc) Ensure that the Complainant is, within 30 working days from the date of the

final report, reinstated to his position of Chief Audit Executive;

(dd) In consultation with the Complainant, provide him with therapeutic support for

emotional suffering as a result of the occupational detriment;

(ee) Ensure that all the reports issued by the Internal Audit unit, including the Nexus
Forensic Services Report on an investigation on procurement of fuel as well as
Open Waters Forensics Report, are tabled before the Municipal Council within

30 working days from the date of the final report;

(ff)  Ensure that the appointment of Mr Koetzee is verified to establish any
irregularities in the manner that he was appointed and take appropriate steps

to deal with those who might be implicated; and
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(99)

Within 90 working days from the date of the report, ensure that a policy
which deals with employees’ protected disclosures in the workplace is
developed. The purpose of the whistleblowing policy should ultimately be
to create a culture of openness and accountability without fear of reprisals
or occupational detriment to ensure that employees report any irregularities
so that management can take the necessary steps to investigate and/or

deal with them.
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REPORT ON AN INVESTIGATION INTO ALLEGATIONS OF IMPROPER
CONDUCT AND VICTIMISATION OF THE ALLEGED WHISTLE-BLOWER, MR
MPHO SEERO, BY THE MATLOSANA LOCAL MUNICIPALITY RESULTING IN HIS
UNFAIR SUSPENSION

1. INTRODUCTION

1.1 This is my report issued in terms of section 182(1)(b) of the Constitution of the
Republic of South Africa, 1996 (the Constitution) and section 8(2A)(a) of the
Public Protector Act, 23 of 1994 (the Public Protector Act).

1.2  The report is submitted in terms of section 8(3) of the Public Protector Act to
the following officials to inform them of the outcome of the investigation and

implementation of the remedial action:

1.2.1 The Administrator of the North West Provincial Government, Mr Sibusiso

Mpanza;

1.2.2 The Member of the Executive Council (MEC) for Local Government and Human

Settlements, Ms FG Gaolaolwe;

1.2.3 The Head of Department (HOD) of Local Government and Human Settlements,
Mr. E. Motoko;

1.2.4 The Executive Mayor of the Matlosana Local Municipality, Councillor (Clir)
Maetu Khaile;

1.2.5 The Speaker of the Matlosana Local Municipality, Clir Washington Ntozini; and

1.2.6 The Municipal Manager, Mr Roger Nkhumise.

1.3  Copies of the report are also submitted to the former Administrator, Mr Seth
Ramagaga, Messrs Mpho Seero and Tshepo Koetzee and the former Chief
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1.4

2.1

2.2

2.3

2.31

2.3.2

233

Administrative Officer: Litigation, Mr Aron Sebetlele, to inform them about the

outcome of the investigation.

The report deals with the outcome of an investigation into allegations of
improper conduct and victimisation of an alleged whistle-blower, Mr Mpho
Seero (the Complainant), by the Matlosana Local Municipality (the Municipality)

resulting in his unfair suspension.
THE COMPLAINT

Backaground of the complaint

The Complainant is employed by the Municipality as the Chief Audit Executive
with effect from 01 June 2013.

During the 2013/2014 financial year, the Municipal Internal Audit Unit, under his
supervision as the Chief Audit Executive, conducted an audit on Supply Chain
Management. An irregular expenditure regarding fuel at the Golden Excel
Garage was identified and tabled before the Audit Committee and Municipal

Council.

In September 2013, the Municipal Council took a resolution that the Internal
Audit Unit should investigate the said irregular expenditure. An investigation

was conducted and the following findings were made:

Vehicle registration numbers as per the petrol invoices were not reflected on

the Fleet Management list provided by the Municipality;

Vehicle registration numbers appeared on the Venus system, but not on the

Fleet Management list provided by the Municipality;

Vehicles were filled up with petrol/diesel more than once a day;

Page 9 of 47




In the matter between Mpho Seero and Matlosana Local Municipality

PUBLI: TECHOR
5 T AreIch

2.3.4 Unauthorised or privately owned vehicles were identified in the E-Natis system;

2.3.5

2.3.6

24

2.5

2.5.1

2.5.2

2.53

254

There was no Service Level Agreement (SLA) between the Municipality and

Golden Excel Garage; and

There was an irregular expenditure of R32 442 930.39 identified between 2003
and 2013.

None of the officials who were implicated in the report were disciplined or dealt
with in terms of section 32 of the Municipal Finance Management Act, 2003
(MFMA) as per the recommendations in the Audit Report. Those implicated
were the former Chief Financial Officer (CFO), Mr Molatlhegi Kgauwe, who is
the nephew to the former Municipal Executive Mayor, Mr Mike Khauoe (former
Executive Mayor); the Acting Director: Electrical, Mr David Rannona; and Mr

John Englishman from the Expenditure Section.

The Municipal Council took Resolution 50/2014 as follows:

The Complainant and his team be applauded for the report of the Internal Audit

on the Golden Excel Garage’s irregular expenditure;

The Municipal Council acknowledged the report of the Internal Audit on irregular

expenditure;

The former Municipal Manager, Mr Tsietsi Motsemme, opened a case with the
South African Police Service (SAPS) against all officials implicated as well as
an official who entered into an agreement on behalf of the Municipal Council
with Golden Excel Garage. Two cases were opened with the SAPS Klerksdorp
CAS 71/06/2014 and CAS 365/08/2014; and

A Forensic expert should conduct an investigation into Golden Excel Garage
through the office of the Administrator and a detailed outcome on the matter be

submitted at a Council meeting.
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2.6

2.7

2.8

2.8.1

After the above resolutions were taken, the relationship between the
Complainant and the former Executive Mayor deteriorated as the Complainant
suspected that it was because the former Executive Mayor's nephew was
implicated in the report. This was evident during a Mayoral Committee meeting

where the former Executive Mayor was personal with him on work-related

issues.

Nexus Forensic Services (Pty) Ltd (Nexus Forensic), under the supervision of
Mr Paul Serote, conducted an investigation under the watchful eye of the North
West Provincial Government, particularly the Department of Corporative
Governance and Traditional Affairs (COGTA). The Nexus Forensic
investigation report was never tabled before the Municipal Council nor its

recommendations implemented.

The Municipal Internal Audit UNIT, based on the operational plan for the year
2013/2014, conducted an audit on the Municipal Infrastructure Grant (MIG)
from 2011 until 2014 and revealed the following findings:

There was non-compliance by the Municipality with the Constitution, applicable

legislation, policies and procedure manual such as:

2.8.1.1 Section 217 of the Constitution, sections 19, 52, 54 (1), (2) (a-b) and (3), 58,

60, 61 (1), 64 (2) (a) and (d), 65 (a), (b), (c), (d), (f) and (i) 71, 72, 78, 79, 81,
111, 115, and 116 of the MFMA,;

2.8.1.2 Section 55 of the Municipal Systems Act, 2000 (MSA);

2.8.1.3 The Supply Chain Management (SCM) regulations;

2.8.1.4 The Preferential Procurement Policy Framework Act, 2000 (PPPFA); and

2.8.1.5 The Cash Management and Credit Control policy and financial related

policies.
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2.8.2

2.8.3

An amount of R5 000 000.00, meant for the refurbishment of a swimming pool
was received, but used for purposes other than the intended one. Those
implicated were Mr Mokondeleli, the Municipal Director: Civil and Human
Settlements; Mr Hunter Morebodi, the Municipal Deputy Director: Sports; and
Mr Sydney Nhlahleng, the Municipal Assistant Director: Performance
Management Unit later Acting Director: Civil and Human Settlements. The
swimming pool was never refurbished and the allocated amount of
R5 000 000.00 remained unaccounted for;

There was an amount of R160 662 953.11 identified as unauthorised
expenditure in excess of the approved MIG amount. The amount was made up

as follows:

2.8.3.1 2010/2011 — R36 161 951.18
2.8.3.2 2011/2012 — R57 373 583.17
2.8.3.3 2012/2013 — R29 598 848.50
2.8.3.4 2013/2014 — R37 528 570.26

284

2.8.5

2.8.6

There was an over expenditure amounting to R21 802 287.38 emanating from
the projects conducted between the years 2010 and 2014 financial years ;

The awards, amounting to R65 924 874.80, regarded as rollover projects in
addition to R91 077 353.76, were recommended to the Municipal Manager to
approve and through Internal Audit report on pre-audited tenders, but were
stopped during 2013/2014. The non-compliance with section 19 of the MFMA
is still a recurring problem and those responsible had to be disciplined with

immediate effect and that has not happened to date;
Interest earned amounting to R6 709 901.71 from the MIG account from 2009

until June 2014 was never disclosed to the Municipal Council at the time the

report was issued. The said amount remains unaccounted for; and
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2.8.7 The Municipal Finance Department failed to perform an accurate, reliable and

29

2.10

2.1

2.12

2.13

complete reconciliation of the MIG account based on the amount spent between
2009 and 2014.

The MIG report was issued to the Municipal Senior Management, including the
Executive Committee members and implicated Municipal officials. The Audit
Report created a hostile working environment for the Complainant and the

Internal Audit team.

On 13 October 2014, the Internal Audit team conducted a follow up audit on the
SCM Alternative energy-llluminating paraffin. An unauthorised, irregular,
fruitless and wasteful expenditures were identified amounting to R149 million
where some of the Senior Managers were implicated, including Mr Motsemme,

and this finding fueled the victimisation.

On 12 November 2014, he was served with a notice of intention to suspend and

he was subsequently charged without being investigated;

This resulted in him taking sick leave immediately after being given a notice of
an intention to suspend. He was later hospitalised for depression. The
Complainant’s consultation with doctors gave him a month to recuperate at
home. On his return to work on 22 January 2015, he was served with summons
by the sheriff of court, wherein the then Municipal Manager was suing him for
an amount of R2 000 000.00. The Municipal Manager employed the services
of the Municipal Council attorneys, Oosthuizen Du Plooy Attorneys. This was
brought to the attention of the then Administrator, Mr Seth Ramagaga, who did

not bring this to the attention of the Municipal Council.

In December 2014, Open Water Advanced Risk Solutions (Pty) Ltd (Open
Water) was appointed by the North West Provincial Department of Finance to
conduct a forensic investigation at the Municipality. The investigation plan was

approved by the Department of Finance with the following identified focus

areas:
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(a)
(b)
(c)

(d)
(e)
(f)
(9)
(h)
()
()

The SCM processes regarding the awards made with regard to the MIG;
The Council funded projects;

Reconnection and disconnection, meter reading, alternative energy, that
is, illuminating paraffin, primus stove and paraffin lamps and defaulters;
Eskom and Mid-Vaal accounts;

Tender relating to speed cameras and back office;

Recruitment of staff as far back as the 2010/2011 financial year,

Debt collection;

Utilisation of the MIG funds;

Appointment of attorneys outside the list of panel of attorneys; and

Fleet and asset management.

2.14 The investigation was completed during August 2015 and the report was
handed over to the SAPS: Office for Serious Economic Offence Unit in Pretoria
as per case number Klerksdorp CAS 366/07/2015;

2.15 From 27 May 2015 to August 2015, the Complainant issued various reports to
the Office of the Administrator, Acting CFO, Acting Municipal Manager and all
the Senior Managers within the Municipality advising them on the following:

2.156.1 The Ad hoc assignment-Housing: serious allegations of fraud and corruption;

2.15.2 The Ad hoc assignment-Traffic Management: serious allegations of fraud and

corruption;

2.15.3The Supply Chain Contract Management: serious allegations of fraud and

corruption;

2.15.4 The MIG unauthorised expenditure of R33 million and the irregular expenditure
of R42 million;
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2.15.5 A violation of SCM Regulation 36 by the Office of the Administrator, Acting Chief

Financial Officer: Mr Riaan Bosshov, the then Acting Municipal Manager: Mr

Sipho Mabuda and all the Senior Managers;

2.15.6 The SCM Manager’s report in which the SCM processes were contravened by

the Bid Committee members, Senior Managers and Mr Mabuda; and

2.15.7 Failure to implement the Audit Committee resolutions, Auditor General’s reports

2.16

217

2.18

for the past 10 years and the Municipal Public Account Committee (MPAC)

oversight report recommendation.

The complaint

The Complainant alleged that he was served with a suspension letter by the
then Municipal Manager, Mr Sipho Mabuda, on 28 August 2015 pursuant to the
letter of intention to suspend issued to him which stated that he had leaked
information to the media and third parties. He reported that the suspension was

with full pay.

The Complainant alleged that on the day he received the letter of suspension
he saw one Mr Tshepo Koetzee (Mr Koetzee), who at the time was not an
employee of the Municipality, coming out of the office of the Director: Strategic
Planning Monitoring and Control. When he contacted Mr Koetzee, the latter
indicated that Messrs Mabuda and Ramagaga proposed that they should meet

so that he could assist them to dismiss him;

According to an investigation report on the alleged misconduct involving the
Complainant, Mr Koetzee was the main witness and his submission was based
on an affidavit dated 22 September 2015 as per the SAPS stamp.
Subsequently, Mr Koetzee deposed another affidavit on 27 September 2016
and provided same to the Complainant’s legal representative. The affidavit
deposed on 27 September 2016 disclosed the following key facts about Mr

Koetzee:
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2.18.1 He was made to sign the first affidavit prepared by Mr Ramagaga representing

the employer; and

2.18.2 Mr Ramagaga promised him a sum of money, but the money never came

2.19

through.

In the main, the Complainant alleged that:

2.19.1 Mr Mabuda improperly suspended him after he had made a protected

2.20

3.1

3.2

disclosure to the Municipal Council regarding what he considered to be irregular
procurement activities. These allegedly involved, amongst others, an irregular
expenditure of R32 442 930.39, identified between 2003 and 2013 on fuel at
the Golden Excel Garage; an unauthorised expenditure of R160 662 953.11,
an irregular expenditure of R21 802 287.38 on the MIG projects, a violation of
SCM Regulation 36 by Messrs Ramagaga, Riaan Bosshov and Mabuda and all

the Senior Managers.

The Complainant approached my office for relief on the basis that he was
subjected to an occupational detriment, after he had made a protected
disclosure in terms of the Protected Disclosures Act! (the PDA).

POWERS AND JURISDICTION OF THE PUBLIC PROTECTOR

The Public Protector is an independent constitutional body established under
section 181(1)(a) of the Constitution to strengthen constitutional democracy
through investigating and redressing improper conduct in state affairs.

Section 182(1) of the Constitution provides that:

“The Public Protector has the power, as regulated by legislation,-

126 of 2000

Page 16 of 47




in the matter between Mpho Seero and Matlosana Local Municipality

Dﬂbgég lmgl COR

3.3

3.4

3.5

3.6

(a) toinvestigate any conduct in state affairs, or in the public administration
in any sphere of government, that is alleged or suspected to be
improper or to result in any impropriety or prejudice;

(b)  toreport on that conduct; and

(c) to take appropriate remedial action.”

Section 182(2) of the Constitution states that the Public Protector has additional

powers and functions prescribed by national legislation.

The Public Protector is further mandated by the Public Protector Act to
investigate and redress maladministration and related improprieties in the
conduct of state affairs. The Public Protector is also given the powers to resolve
disputes through conciliation, mediation, negotiation or any other appropriate

alternative dispute resolution mechanism.

Section 6(9) of the Public Protector Act grants me discretionary powers to
accept complaints which are lodged more than two years after the occurrence
of the incident. Some of the special circumstances that | took into account to
exercise my discretion favourably to accept this complaint, includes the nature
of the complaint and the seriousness of the allegations; whether the outcome
could rectify systemic problems in state administration; whether | would be able
to successfully investigate the matter with due consideration to the availability
of evidence and/or records relating to the incident(s); whether there are any
competent alternative remedies available to the Complainant and the overall

impact of the investigation.

In Economic Freedom Fighters v Speaker of the National Assembly and
Others: Democratic Alliance v Speaker of the National Assembly and
Others? the Constitutional Court, per Mogoeng CJ, held that the remedial
action taken by the Public Protector has a binding effect[at para 76]. The
Constitutional Court further held that: “When remedial action is binding,

[2016] ZACC 11; 2016 (3) SA 580 (CC) and 2016 (5) BCLR 618 (CC) at para [76].
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3.6.1

3.6.2

3.6.3

3.6.4

3.6.5

compliance is not optional, whatever reservations the affected party might have
about its fairness, appropriateness or lawfulness. For this reason, the remedial
action taken against those under investigation cannot be ignored without any
legal consequences.” The Court further confirmed the Public Protector's

powers as follows:

Complaints are lodged with the Public Protector to cure incidents of
impropriety, prejudice, unlawful enrichment or corruption in government

circles (paragraph 65);

An appropriate remedy must mean an effective remedy, for without effective
remedies for breach, the values underlying and the rights entrenched in

the Constitution cannot properly be upheld or enhanced. (paragraph 67);

Taking appropriate remedial action is much more significant than making a
mere endeavour to address complaints as the most the Public Protector could
do in terms of the Interim Constitution. However sensitive, embarrassing and
far-reaching the implications of her report and findings, she is constitutionally
empowered to take action that has that effect, if it is the best attempt at

curing the root cause of the complaint (paragraph 68);

The legal effect of these remedial measures may simply be that those to whom
they are directed are to consider them properly, with due regard to their nature,
context and language, to determine what course to follow. (paragraph 69);

Every complaint requires a practical or effective remedy that is in sync with
its own peculiarities and merits. It is the nature of the issue under investigation,
the findings made and the particular kind of remedial action taken, based on
the demands of the time, that would determine the legal effect it has on the

person, body or institution it is addressed to. (paragraph 70);

at para [73].
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3.6.6

3.6.7

3.6.8

3.6.9

The Public Protector's power to take appropriate remedial action is wide but
certainly not unfettered. What remedial action to take in a particular case, will
be informed by the subject-matter of investigation and the type of findings

made. (paragraph 71);

Implicit in the words “take action” is that the Public Protector is herself
empowered to decide on and determine the appropriate remedial measure. And
“action” presupposes, obviously where appropriate, concrete or meaningful
steps. Nothing in these words suggest that she necessarily has to leave the
exercise of the power to take remedial action to other institutions or that

it is power that is by its nature of no consequence; (paragraph 71(a);

She has the power to determine the appropriate remedy and prescribe the

manner of its implementation (paragraph 71(d));

“Appropriate” means nothing less than effective, suitable, proper or fitting to
redress or undo the prejudice, impropriety, unlawfui enrichment or

corruption, in a particular case (paragraph 71(e))

3.6.10 In the matter of the President of the Republic of South Africa v Office of the

Public Protector and Others (91139/2016) [2017] ZAGPPHC 747; 2018 (2)
SA 100 (GP) ; [2018] 1 All SA 800 (GP); 2018 (5) BCLR 609 (GP) (13
December 2017), the court held as follows, when confirming the powers of the

Public Protector:

3.6.10.1 The constitutional power is curtailed in the circumstances wherein there is

conflict with the obligations under the constitution (paragraph 71 of the

judgment);

3.6.10.2 The Public Protector has the power to take remedial action, which include

instructing the President to exercise powers entrusted on them under the
constitution if that is required to remedy the harm in question. (paragraph

82 of the judgment);
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3.6.10.3 Taking remedial action is not contingent upon a finding of impropriety or

3.6.10.4

3.6.10.5

3.6.10.6

3.6.10.7

prejudice. Section 182(1) afford the Public Protector with the following three
separate powers ( paragraphs 100 and 101 of the judgment):

a) Conduct an investigation;
b) Report on that conduct; and
¢) To take remedial action.

The Public Protector is constitutionally empowered to take binding remedial
action on the basis of preliminary findings or prima facie findings. (paragraph
104 of the judgment);

The primary role of the Public Protector is that of an investigator and not an
adjudicator. Her role is not to supplant the role and function of the court.

(paragraph 105 of the judgment);

The fact that there is no firm findings on the wrong doing, this does not
prohibit the public protector form taking remedial action. The Public
Protector's observations constitute prima facie findings that point to serious
misconduct (paragraphs 107 and 108 of the Judgment); and

Prima facie evidence which point to serious misconduct is a sufficient and
appropriate basis for the Public protector to take remedial action (paragraph
112 of the judgment).

3.7  The Public Protector is empowered by section 8(1)(a) of the PDA to accept a

protected disclosure complaint.

3.8 The Municipality is an organ of state and that of its officials constitute conduct

in state affairs, as a result this matter falls within the ambit of the Public

Protector's mandate.

Page 20 of 47




In the matter between Mpho Seero and Matlosana Local Municipality

PUBLIC TTCICOOR
SOOUTH AFRIC

3.9 The power and jurisdiction of the Public Protector to investigate and take

appropriate remedial action were not disputed by any of the parties.

4, THE INVESTIGATION

41 Methodology

4.1.1 The investigation was conducted in terms of section 182 of the Constitution and

sections 6 and 7 of the Public Protector Act.

4.1.2 The Public Protector Act confers on the Public Protector the sole discretion to
determine how to resolve a dispute of alleged improper conduct or

maladministration.

4.1.3 The process involved sourcing and analysing documents, correspondence,
interviews and examination of regulatory instruments, including constitutional
provisions, legislation, regulations, relevant court decisions and applicable

previous Public Protector Decisions or Touchstones.

4.2 Approach to the investigation

421 Like every Public Protector investigation, the investigation was approached

using an enquiry process that seeks to find out:

4.2.1.1 What happened?

4.2.1.2 What should have happened?

4.2.1.3 Is there a discrepancy between what happened and what should have
happened and does that deviation amounts to maladministration?

4.2.1.4 In the event of maladministration, what would it take to remedy the wrong or
to place the Complainant as close as possible to where they would have been

but for the maladministration or improper conduct?
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4.2.2

423

424

4.3

4.3.1

4.3.2

4.4

4.4.1

The question regarding what happened is resolved through a factual enquiry
relying on the evidence provided by the parties and independently sourced

during the investigation.

The enquiry regarding what should have happened, focuses on the law or rules
that regulate the standards that should have been met by the Municipality to
prevent improper conduct and/or maladministration as well as prejudice.

The enquiry regarding the remedy or remedial action seeks to explore options
for redressing the consequences of maladministration. Where a complainant
has suffered prejudice the idea is to place him or her as close as possible to
where they would have been had the state institution complied with the

regulatory framework setting the applicable standards for good administration.

On analysis of the complaint, the following issues were considered and

investigated:

Whether the Municipality, through its former Acting Municipal Manager, Mr
Sipho Mabuda, aided by the then Administrator, Mr Seth Ramagaga, improperly
suspended the Complainant, in retaliation to his protected disclosure
amounting to an occupational detriment as envisaged in the Protected
Disclosures Act, 2000; and

Whether the Complainant was prejudiced by the conduct of the Municipality

under the circumstances.

Key sources of information

Documents

4.4.1.1 An undated statement giving full particulars of the complaint and chronology

of events received by my office through an e-mail dated 11 November 2016;

4.4.1.2 A suspension letter addressed to the Complainant dated 28 August 2015;
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4.4.1.3 A sworn Statement by Mr Koetzee dated 22 September 2015;
4.41.4 A letter from Mr Mabuda, addressed to the then Chief Administrative Officer:
Litigation, Mr AJ Sebetlele, dated 12 November 2015;
4.4.1.5 An investigation report dated 02 October 2015 prepared by Mr Sebetlele;
4.4.1.6 An undated report on pre-suspension of the Complainant prepared by Mr
Rannona;
4.4.1.7 A letter (further conditions attached to suspension) from Mr Mabuda dated 04
April 2016;
4.4.1.8 A letter from the Complainant addressed to Mr Mabuda dated 25 April 2016;
4.41.9 An arbitration award in the matter between IMATU on behalf of the
Complainant and the Municipality;
4.41.10 A sworn statement by Mr Koetzee dated 27 September 2016;
4.41.11 Aletter from the Complainant addressed to Mr Mabuda dated 28 September
2016; and
44112 A memorandum from Mr Sebetlele addressed to the current Municipal
Manager, Mr TSR Nkhumise dated 16 February 2018.

4.4.2 Correspondence sent and received

4.4.2.1 A letter from my investigation team to Mr Nkhumise, dated 17 February 2017;

4.4.2.2 A letter from my investigation team to Mr Nkhumise, dated 09 November 2017,

4.4.2.3 A response letter from Mr Nkhumise, dated 23 February 2018;

4.4.2.4 A notice in terms of section 7(9)(a) of the Public Protector Act dated 13
November 2018 addressed to Messrs Nkhumise Ramagaga, Sebetlele and
Koetzee;

4.4.2.5 A response to my notice dated 19 November 2018 from Mr Ramagaga; and

4.4.2.6 A response to my notice dated 12 February 2019 from Mr Nkhumise.

4.4.3 Meetings and Interviews

4.43.1 A meeting with the Complainant on 11 November 2016 regarding issues

raised; and
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4.4.3.2 A follow up meeting with the Complainant on 20 April 2017 to clarify issues

raised by him.

4.4.4 Legal and Regulatory Framework

4.4.4.1 The Constitution;

4.4.4.2 The Public Protector Act;

4.4.4.3 The PDA;

4.4.4.4 The Labour Relations Act 66 of 1995; and

4.4.4.5 The United Nations Convention against Corruption (UNCAC)

445 Case Law

4.4.5.1 Economic Freedom Fighters v Speaker of the National Assembly and Others:
Democratic Alliance v Speaker of the National Assembly and Others[2016]
ZACC 11; 2016 (3) SA 580 (CC) and 2016 (5) BCLR 618 (CC);

4.4.5.2 President of the Republic of South Africa v Office of the Public Protector and
Others, Case no 91139/2016 (13 December 2017);

4.4.5.3 Grieve v Denel[2003] 4 BLLR366 (LC)/Grieve v Denel (2003) 24 ILJ 551 (LC)

4.45.4 CWU v Mobile Telephone Networks (Pty) Ltd [2003] BLLR 741 (LC);

4.4.5.5 Tshishonga v Minister of Justice and Constitutional Development and another
[2007] (4) SA 135 (LC);[2007] 28 ILJ 195 (LC);

4.4.5.6 Van Alphen v Rheinmetall Denel Munition (Pty) Ltd (2013) 34 ILJ 3314 (LC);

4.4.5.7 Donne Gunn v Bidvest Prestige Cleaning Services (Pty) Ltd (JS 830 /2012)
[2015] ZALCJHB 166 (28 May 2015);

4.4.5.8 Independent Municipal & Allied Trade Union & another v City of Matlosana
Local Municipality & another (2014) 35 ILJ 2459 (LC);

4459 Gujav Moldova 14277/04, [2008] ECHR 144; and

4.4.5.10 City of Tshwane Metropolitan Municipality v Engineering Council of South
Africa and Another (532/08) [2009] ZASCA 151; 2010 (2) SA 333 (SCA);
(2010) 31 ILJ 322 (SCA) ; [2010] 3 BLLR 229 (SCA) (27 November 2009)
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5.1

5.1.1

5.1.2

THE DETERMINATION OF THE ISSUES IN RELATION TO THE EVIDENCE
OBTAINED AND CONCLUSIONS MADE WITH THE APPLICABLE LAW

AND PRESCRIPTS

Regarding whether the Municipality, through its former Acting Municipal
Manager, Mr Sipho Mabuda, aided by the then Administrator, Mr Seth
Ramagaga, improperly suspended the Complainant in retaliation to his
protected disclosure amounting to an occupational detriment as

envisaged in the Protected Disclosures Act, 2000:

Common cause issues

The Complainant is employed by the Municipality as the Chief Audit Executive
with effect from 01 June 2013.

In September 2013, the Municipality Council took a resolution that the Internal
Audit Unit, led by the Complainant, should investigate the irregular expenditure
on the Golden Excel Garage contract. Subsequently, a report with the following
findings was submitted to the Council by the Complainant in his official capacity:

(a) Vehicle registration numbers as per the petrol invoices were not reflected
on the Fleet Management list provided by the Municipality;

(b) Venhicle registration numbers appeared on the Venus system, but not on
the Fleet Management list provided by the Municipality;

(c) Vehicles were filled up with petrol and/or diesel more than once a day;

(d) Unauthorised or privately owned vehicles were identified on the E-Natis

system;

(e) There was no service level agreement between the Municipality and

Golden Excel Garage; and
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51.3

51.4

5.1.5

516

5.1.7

5.1.8

(f) There was irregular expenditure of R32 442 930.39 identified between
2003 and 2013 in the Auditor General’s report of both the 2010/2011 and
2011/2012 financial years. The Auditor General's report of 2011/2012
further confirmed that payments amounting to more than R36 856 058.00
were made in contravention of the Supply Chain Management

requirements.

Criminal cases were opened with the SAPS against the implicated Municipal
officials as per cases Klerksdorp CAS 71/06/2014 and CAS 365/08/2014.

The result of the Audit report submitted by the Complainant to the Audit
Committee and Municipal Council led to a forensic investigation which was
conducted by Nexus Forensic. The investigation, in essence, confirmed the

findings of the Complainant.

The Complainant uncovered that an amount of R5 000 000.00 meant for the
refurbishment of a swimming pool was never used for that purpose and remains

unaccounted for.

The Complainant also uncovered that there was an amount of R160 662 953.11
identified as unauthorised expenditure as well as an over expenditure
amounting to R21 802 287.38 of the approved MIG during the 2010 and 2014

financial years.

The awards amounting to R65 924 874.80, regarded as rollover projects in
addition to R91 077 353.76 were recommended to the Municipal Manager to
approve and through the Internal Audit report on pre-audited tenders, but were
however stopped for 2013/2014.

The Complainant further revealed that interest earned amounting to R6 709
901.71 from the MIG account from 2009 until June 2014 was never disclosed

to the Municipal Council and it remains unaccounted for.
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5.1.9 On 13 October 2014, the Municipal Internal Audit team, led by the Complainant,
performed a follow-up audit on the Municipal Supply Chain Management

alternative energy-liluminating paraffin and an unauthorised, irregular, fruitiess

and wasteful expenditure were identified amounting to R149 million . Some of

the Municipal Senior Managers were implicated.

5.1.10 In December 2014, Open Water Advanced Risk Solutions (Pty) Ltd was
appointed by the North West Provincial Department of Finance to conduct a

forensic investigation at the Municipality. The investigation plan was approved
by the Department of Finance with the following identified focus areas:

(a)

(b)
(c)

(d)
(e)
)
(9)
(h)
(i)
1)

The SCM processes regarding the awards made with regard to the
MIG;

The Municipal Council funded projects;

Reconnection and disconnection, meter reading, alternative energy,
i.e. illuminating paraffin, primus stove and paraffin lamps and
defaulters;

Eskom and Mid-Vaal accounts;

Tender regarding speed cameras and back office;

Recruitment of staff as far back as the 2010/2011 financial year;
Debt collection;

Utilisation of the MIG funds;

Appointment of attorneys outside the list of panel of attorneys; and

Fleet and asset management.

5.1.11 The investigation was completed during August 2015 and the report was
handed over to the SAPS: Office for Serious Economic Offence Unit in Pretoria
as per case number Klerksdorp CAS 366/07/2015.

5.1.12 0On 28 August 2015, Mr Mabuda served the Complainant with a suspension
letter pending the outcome of an investigation for misconduct against him. The

Complainant is still on suspension with full pay.
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Issues in dispute

Alleged disclosure of irreqular procurement activities in terms of the PDA

5.1.13 In the main, the Complainant submitted that Mr Mabuda improperly suspended
him following his making of a protected disclosure to the Municipal Council
regarding what he considered to be irregular procurement activities. These
allegedly involved, amongst others, irregular expenditure of R32 442 930.39,
identified between 2003 and 2013 on fuel at Golden Excel Garage;
unauthorised expenditure of R160 662 953.11, irregular expenditure of R21 802
287.38 on the MIG projects, a violation of the SCM Regulation 36 by Messrs
Ramagaga, Bosshov and Mabuda and all the Senior Managers.

5.1.14 In a letter dated 17 February 2017, my office informed Mr Nkhumise that a
complaint was lodged in terms of the PDA by the Complainant and that an

investigation in this regard had been initiated.

5.1.15 Meanwhile, whilst awaiting a response from Mr Nkhumise, my investigation

team proceeded with a preliminary investigation.

5.1.16 A detailed enquiry, in respect of the allegations brought to my office by the
Complainant, was directed to Mr Nkhumise as per the letter dated 09 November
2017. Although Mr Nkhumise did not dispute the allegations, especially the key
issues relating to the events that transpired prior to the Complainant’s
suspension, he responded as follows as per the letter dated 23 February 2018:

“Mr. Seero was suspended in 28 August 2015 for amongst others disclosing
confidential information of the institution to the Public and instigating members

of the public to stage revolt against the administrator...

The investigation conclusion report recommended that the allegations were
serious and that the Municipal Manager should consider instituting disciplinary

steps against Mr. Seero...
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Mr. Seero challenged his suspension by lodging an unfair labour practice
dispute relating to his suspension with the South African Government
Bargaining Council. At no stage during the proceedings for unfair suspension
did he ever mentioned that the charges were trumped up to shut him for

whistleblowing...”

5.1.17 The Municipality disputed the allegation that the Complainant was suspended

in retaliation for whistle-blowing and in violation of the PDA.

Alleqged unlawfulness of the Complainant’s suspension

5.1.18 However, the evidence in my possession, mostly provided by the Complainant

at the time of lodging the complaint as well as by Mr Nkhumise in his response

to my letter of enquiry, revealed the following:

5.1.18.1

5.1.18.2

After the Municipal Internal Audit Unit, led by the Complainant, reported
irregular procurement activities for the financial year 2013/14 to the
Municipal Council in 2013, Mr Mabuda, as per the letter dated 12 November
2015, instructed Mr Sebetlele to investigate possible acts of misconduct by
the Complainant and that the report must reach him on or before 9
September 2015 i.e. three (3) months before the instructing letter. The
investigation report dated 02 October 2015 was submitted to Mr Mabuda

i.e. a month before the instructing letter.

According to the investigation report by Mr Sebetlele, Mr Koetzee was the
main witness and his submission was based on an affidavit dated 22
September 2015 as per the SAPS’ stamp. Mr Koetzee’s affidavit provided,

amongst others, the following information:

During June 2015, | approached the office of the Administrator to lodge a
complaint regarding a house | am staying in. The office of the Administrator
(Macia) referred me to Mr. Mpho Seero as the official who deals with
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housing complaints. | went to Mr. Seero’s office and met with him and told
him my story. His response was he was still busy with investigation on

housing issues and requested me to come back after a month.

About a month later | went to Mr. Seero’s office hoping fo get a solution to
my problem but was not the case. Mr. Seero started to sing a different tune.
He revealed certain information about the Administration. He said to me
that he had submitted certain reports to the office of the Administrator and
that the Administrator is not willing to implement the recommendations he
had made. Added to that he said to me that he is in possession of damning

information about corrupt activities committed by the Administrator...

In the course of our conversation he promised that he will make available

some of the reports to us as evidence...

... The meeting took place and we had a discussion about the whole thing.

He then handed over the document/report as earlier promised...

...1 then asked Mr. Seero if he succeed on becoming the Acting Municipal
Manager what is in for us. He said he will appoint contractors on all
approved projects and he will see to it that we work closely with the
contractors on awarded projects. Alternatively, he will speed up the
advertisement of posts of general workers and he will employ us there.”

5.1.18.3 The following were submissions made by Mr Sebetlele in his investigation
report dated 02 October 2015:

2. FINDING OF FACTS

During mid — July 2015 Tshepo Koetzee met with Mpho Seero and certain
information about the administration was revealed to him by Mpho.

Herequested Tshepo and his friends to expose the administrator by staging
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a march. He even suggested that they should work together with
SAMWU...”

5.1.19 Having studied the affidavits by Mr Koetzee and Mr Sebetlele’s investigation
report, it appeared that apart from Mr Koetzee’s submission there was no other
evidence obtained by Mr Sebetiele that was relied on to come to a finding on

the allegations against the Complainant.

5.1.20 In response to my section 7(9)(a) notice, Mr Nkhumise submitted the following

written response dated 12 February 2019:

“1. The finding is a summary of facts as set out by witnesses a whole. Mr
Coetzee was mentioned because he is able to speak to all key allegations
levelled against Mr Seero. The evidence of Mr Coetzee should be read in

context with evidence of other witnesses obtained during the investigation.

3. No comment can be provided on what prompted Mr Coetzee to make
allegations against Mr Seero, However, during the interview the allegations
seemed genuine especially based on the documents which were supplied in
support of his evidence. We would like to submit that Mr Coelzee’s evidence
is not stand alone evidence as suggested by the investigator. There were
other evidence obtained from witnesses and considered before a finding was
made. Mr Johannes Sebudi’s affidavit also to a large extend corroborates the

evidence of Mr Coetzee.

4. At the opening of investigation report mention is made to a list of potential
witnesses who were interviewed and documents collected which informed the

findings or conclusion reached.”

5.1.21 Mr Nkhumise further submitted the following in his response:
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5.1.22

5.1.23

“5. There were valid reasons for the suspension of Mr Seero, therefore we
refute conclusion reached that the reason for the suspension of Mr Seero by
the Municipality/Mr Mabuda that he leaked sensitive information to third

parties was a smokescreen”

It is important to note is that a subsequent affidavit dated 27 September 2016

was, however, made by the same Mr Koetzee stating as follows:

“l hereby wish to declare in English under oath that: | was once called by
administrator of Matlosana, Mr. Seth Ramagaga, to make false allegations
against Mr. Mpho Seero, with intention of removing him from his position as
Internal Auditor, of which | did. It resulted in Mr. Mpho Seero being
suspended. Mr. Seth Ramagaga committed to pay me an amount of money
in exchange of false declaration | made. The Declaration in question was

prepared by Mr. Seth Ramagaga and I only signed it’ [My emphasis]

In his response, as per a letter dated 19 November 2018 to my section 7(9)(a)

notice , Mr Ramagaga made the following submissions:

| was appointed to the City of Matlosana Local Municipality as an Administrator
after the Provincial EXCO resolved to intervene in the former in terms of
Section 139(1)(b) of the Constitution.

The late Mr S. Mabuda was an Acting Manager, as the substantive was on
precautionary suspension. During the execution of my duties, | worked closely
with Mr Mabuda as he still remained the Accounting Officer (albeit acting),

though reporting to me and had to get my approval for his decisions.

The late Mr S. Mabuda, as Acting Municipal Manager, approached my Office
with a memorandum from community members who sought application to
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march to the Municipality. The Memorandum had names and contact numbers

of the authors.

According to Mr Mabuda, it was his view that some of the issues raised in the
memorandum were internal and members of the public could not have

knowledge about them.

Mr Mabuda recommended that an investigation be concluded and as such |
agreed. It was also evident that the issues raised in the memorandum
were exactly the same as those in the internal report by Mr. Seero, even
the wording, except that those in the memorandum were written by pen.

[Own emphasis]

As a precautionary measure, Mr Seero was put on precautionary suspension

pending finalisation of the investigations...

Mr Sebetlele was then appointed to investigate and indeed he interviewed Mr
Koetzee and his other friend, whose name | cannot remember as the file is at
the Municipality. The affidavits were prepared by Mr Sebetlele after
conducting interviews and they voluntarily signed them [Own emphasise]

I deny that | promised Mr Koetzee any money. Mr Seero was not harassed
because he was a whistleblower. As an Auditor he is bound by the ethics of
his profession and employment conditions to respect confidentiality and not fo
illegally give internal information to outside parties and for instigating them to

march against the Municipality.

| deny that | victimized Mr Seero and his suspension was not unlawful as per

the decision by the Bargaining Council.

As per page 18, paragraph 7.2.1.1.18.4, | repeat that the Investigator and
not myself did the affidavits. | was not present when they signed them.”

[Own emphasis]
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5.1.24 The Municipality, through the Deputy Director: Office of the Municipal Manager,
Mr M E Marumo, further indicated, as per an e-mail dated 11 March 2019, that
after consultation with the Municipality’s Corporate Support Unit, the
Municipality does not have a policy on protected disclosures management.

Application of the relevant law

5.1.25 For the Complainant as well as his conduct to be dealt with and be mirrored
worthy of the protection afforded to employees under the PDA, there must be

compliance with the provisions of the PDA.

5.1.26 Section 1 of the PDA regulates who qualifies to make a protected disclosure.
In terms of section 1 of the PDA, an “employee” means “any person, excluding
an independent contractor, who works for another person or for the State and
who receives, or is entitled to receive, any remuneration; and any other person
who in any manner assists in carrying on or conducting the business of an

employer.”

5.1.27 The Complainant is an employee of the Municipality employed as the Chief
Audit Executive by the Municipality on 01 June 2013 and as such falls within

the definition of an employee in terms of section 1 of the PDA.

5.1.28 The Municipality also qualifies as an employer under the PDA as section 1
defines an "employer" as “any person who employs or provides work for any
other person and who remunerates or expressly or tacitly undertakes to
remunerate that other person; or who permits any other person in any manner
fo assist in the carrying on or conducting of his, her or its business, including

any person acting on behalf of or on the authority of such employer.”
5.1.29 The PDA offers procedures which employees in both the private and public

sector may disclose information regarding unlawful and irregular conduct of

their employers or other employees in the employ of their employers and to
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provide for protection of employees who make a disclosure which is protected

in terms of this Act:

5.1.29.1 The Labour Court was called upon to pronounce on the provisions of the PDA
in the case of Grieve v Denel [2003] 4 BLLR366 (LC)/Grieve v Denel (2003)
24 ILJ 551 (LC). In this case the employee, who was employed as a Safety
and Security Manager at a division of Denel was suspended with a view
towards conducting a disciplinary hearing against him. This was after he had
forwarded a report of alleged misconduct by a senior director at that division.
The employee had been spokesperson for a group within the division which
had compiled information relating to improper management and misconduct
by their General Manager. This information had then been handed to the
employee's immediate superior who forwarded it to the Board of Directors.
The idea behind the information gathering had been to try and have the
General Manager removed from his position. Disciplinary proceedings were

then instituted against the employee;

5.1.29.2Before his disciplinary hearing, the employee made an urgent application to
the Court to stop the employer from subjecting him to a disciplinary action.
The employee brought the case on grounds that he was entitled to protection
in terms of the PDA; and

5.1.29.3 The Court considered the PDA, analysing the provisions relating to protected
disclosures as well as occupational detriment. The Court concluded that the
disciplinary hearing was a disciplinary action as contemplated by the Act and
therefore constituted an occupational detriment. It accordingly stopped the

employer from instituting disciplinary proceedings.

5.1.30 In the case of CWU v Mobile Telephone Networks (Pty) Ltd [2003] BLLR 741
(LC), the Court agreed with the judgement in the Grieve / Denel matter that the
PDA seeks to protect whistle-blowers. The Court did, however, add that this
protection is not unconditional, in that in order to be a protected disclosure the

disclosure had to meet the requirements provided for in the Act:
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5.1.30.1 The Court further held that an employee who makes a disclosure in order to
embarrass or harass an employer could not be a disclosure made in good
faith. In short a disclosure which is not based on fact cannot be protected by
the Courts.

5.1.31 The most cited case in terms of the PDA is the decision of Tshishonga v
Minister of Justice & Constitutional Development 2007 4 BLLLR 327 (LC), in
which the Labour Court introduced a four-stage approach to ascertain whether

or not the requirements of the PDA are met:

5.1.31.1 Was there a disclosure?

5.1.31.2 Was it a protected disclosure? The disclosure will be protected if it was in
good faith, if it was subjectively believed to be substantially true and if there
was no ulterior motive. In Van Alphen v Rheinmetall Denel Munition (Pty)
Ltd (2013) 34 ILJ 3314 (LC), the Labour Court stated that protection
requires an impropriety from the employer. Further, the company's
protected disclosure procedure must be followed by the employee.

5.1.31.3 Was the employee subjected to an occupational detriment? There must be
a causal link between the disclosure and the occupational detriment. In the
matter of Donne Gunn V Bidvest Prestige Cleaning Services (Pty) Ltd*,
the Applicant instituted proceedings against the Respondent because she
believed that the protected disclosure she made was the reason for her
dismissal. This was the case the Respondent had to answer. The
Respondent however held the view that the matter should have been
referred to the CCMA as the reason for dismissal was misconduct. The court
found that “In her evidence before this Court the Applicant was able to show
that the disclosure she made was a protected disclosure for purposes of the
PDA. She was however unable to show the nexus between the disclosure
and her dismissal’. As a result of the above, the court held that the

4 (7S 830 /2012) [2015] ZALCJHB 166 (28 May 2015)
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5.1.31.4

5.1.31.5

5.1.31.6

5.1.31.7

5.1.31.8

Applicant's dismissal was not automatically unfair as provided in section
187(1)(h) of the Labour Relations Act. However, In Independent Municipal
& Allied Trade Union & another v City of Matlosana Local Municipality
& another (2014) 35 ILJ 2459 (LC), the Labour Court gave practical
pointers to determine if there is a link between the occupational detriment

(in this case a disciplinary enquiry) and the disclosure namely:

the timing of the institution of the charges or the occupational detriment;
the reasons given by the employer;

the nature of the disclosure;

the person responsible for taking the decision to institute the charges; and

What remedies are available?

5.1.32In City of Tshwane Metropolitan Municipality v Engineering Council of
South Africa and Another®, the court stated that the PDA “seeks to encourage
whistle-blowers in the interests of accountable and transparent governance in
both the public and the private sector. That engages an important constitutional
value and it is by now well-established in our jurisprudence that such values

must be given full weight in interpreting legislation”.

5.1.33 "Disclosure” means, in terms of section 1 of the PDA, “any disclosure of

information regarding any conduct of an employer, or an employee of that

employer, made by any employee who has reason to believe that the

information concerned shows or tends to show one or more of inter alia that a
criminal offence has been commiitted, is being committed or is likely to be
committed, that a person has failed, is failing or is likely to fail to comply with

5 (532/08) [2009] ZASCA 151; 2010 (2) SA 333 (SCA) ; (2010) 31 ILJ 322 (SCA) ; [2010] 3 BLLR 229 (SCA)
(27 November 2009)
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any legal obligation to which that person is subject, or that a miscarriage of

justice has occurred, is occurring or is likely to occur.”

5.1.34 The Complainant submitted to my office that he disclosed, inter alia, information
relating to fraudulent activities by Messrs Ramagaga, Bosshov and Mabuda
and most Senior Managers, to the Municipal Council regarding what he
considered to be irregular procurement activities prior to being suspended by
Mr Mabuda. These allegedly involved, amongst others, irregular expenditure of
R32 442 930.39, identified between 2003 and 2013 on fuel at the Golden Excel
Garage; unauthorised expenditure of R160 662 953.11, irregular expenditure
of R21 802 287.38 on the MIG projects, a violation of Supply Chain
Management Regulation 36 by the Office of Messrs Ramagaga, Bosshov and

Mabuda and most Senior Managers.

5.1.35 The Municipality acknowledged receipt of this information by opening criminal
cases with the SAPS against the Municipal officials who were implicated in the
Audit report as per cases Klerksdorp CAS 71/06/2014 and CAS 365/08/2014.

5.1.36 The result of the Audit report submitted by the Complainant to the Audit
Committee and Municipal Council led to a forensic investigation which was

conducted by Nexus Forensic.

5.1.37 As a result of the above, having taken into account the timing of the institution
of the charges or the occupational detriment, the reasons given by the
employer, the nature of the disclosure and the person responsible for taking the
decision to institute the charges, it is evident that the Complainant’s disclosure
of such information to Council falls under the definition of a protected disclosure
as envisaged in section 1 of the PDA. The Complainant disclosed, inter alia,
information relating to fraudulent activities by Messrs Ramagaga, Bosshov and
Mabuda and most Senior Managers to the Municipal Council regarding what he
considered to be irregular procurement activities prior to his suspension by Mr
Mabuda. The information was therefore disclosed in good faith and constituted

a protected disclosure in compliance with the provisions of the PDA.
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5.1.38 The next step of dealing with a protected disclosure is regulated by section 3 of
the PDA which provides that:

“No employee may be subjected to any occupational detriment by his or her
employer on account, or partly on account, of having made a protected

disclosure.”

5.1.39 An occupational detriment in relation to the working environment of an
employee means, inter alia, being dismissed, suspended, demoted, harassed
or intimidated; being threatened with any of the actions referred to paragraphs
(a) to (g) of the definition of “occupational detriment’ of the definition of
protected disclosure; being otherwise adversely affected in respect of his or her
employment, profession or office, including employment opportunities and work

security.

5.1.40 As a result of the above, having taken into account the timing of the institution
of the charges or the occupational detriment, the reasons given by the
employer, the nature of the disclosure and the person responsible for taking the
decision to institute the charges, it is evident that the Complainant’s disclosure
of such information to the Council falls under the definition of a protected

disclosure as envisaged in section 1 of the PDA.

5.1.41 The PDA defines occupational detriment as:

“Occupational detriment, in relation to the working environment of an

employee, means:-

(a) Being subjected to any disciplinary action;
(b) Being dismissed, suspended, demoted, harassed or intimidated;

(c)...;”

5.1.42 The Municipality was required to comply with the provisions of PDA upon
receipt of the protected disclosure from the Complainant, by ensuring that the
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complainant is not subjected to any occupational detriment by his or her

employer on account of having made a protected disclosure.

5.1.43 The PDA is not intended to correct or reverse the occupational detriment, but
its objectives is to prevent an employer from subjecting an employee to

occupational detriment.

5.1.44 The PDA introduced provisions for employees to report unlawful or irregular
conduct by employers and fellow employees, while providing for the protection

of employees who blow the whistle.

Conclusion

5.1.45 Based on the evidence gathered, it can be concluded that the Complainant
made a protected disclosure in line with the PDA and the Municipality, through
the conduct of Mr Mabuda acted in conflict with the PDA by subjecting him to
occupational detriment by suspending him. He was suspended for revealing the
irregular and corrupt practices that were uncovered at the Municipality. The
reason that he was suspended because he had leaked information to third
parties was a mere smokescreen because all the Audit findings and criminal
cases per Klerksdorp CAS 71/06/2014 and CAS 365/08/2014 were as a result
of disclosures made by the Complainant who had to be removed to ensure that
none of the Audit findings were ever tabled before the Municipal Council.

5.1.46 It can also be concluded that the Municipality subjected the Complainant to an

occupational detriment in violation of the provisions of section 3 of the PDA.

5.1.47 The Labour Relations Act 66 of 1995 (the LRA) gives effect to the right to fair
labour practices in that employees have the right not to be unfairly dismissed
or subjected to unfair labour practices. Section 193 of the LRA provides for
remedies when an employee is unfairly dismissed. Reinstatement or re-

employment is the primary remedy in cases of unfair dismissal except where
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5.2

5.2.1

5.2.2

5.2.3

5.24

the provisions of section 192(3) of the LRA apply, in which case reinstatement

cannot be ordered by the labour court or an arbitrator.

Regarding whether the Complainant suffered prejudice as a result of the

conduct of the Municipality in the circumstances:

Issues in dispute

The Complainant indicated that he took illimmediately after being given a notice
of an intention to suspend him. He was later hospitalised due to depression.
The Complainant’s was booked off for a month to recuperate at home. On his
return to work on 22 January 2015, he was served with summons by the sheriff
of court, wherein Mr Mabuda was suing him for an amount of R 2 000 000.00.

He indicated that the effect of his suspension was that he was unable to pursue
his career within the Municipality as the Chief Audit Executive. It created fear

and uncertainty in relation to the work he was employed to do.

He indicated that he has since returned to work, however Ms Tshepiso
Molelekwa is currently acting in his position. He indicated that he reports to

work daily, but is not assigned any duties which also impacts on his career.

The Complainant unduly suffered immense emotional and social prejudice

mainly involving:

5.2.4.1 Emotional pain and suffering; and

5.2.4.2 Inconvenience to his family and security concerns relating to the improperly

5.2.5

handled disclosure.

The Complainant’s suspension affected his well-being and also had an impact
in building a career for himself within the Audit profession. He felt that he was
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5.2.6

5.2.7

5.2.8

5.2.9

being victimized because he was blowing the whistle on matters affecting his

work.

Application of the relevant law

Section 22 of the Constitution provides that every citizen has the right to choose
their trade, occupation or profession freely. My reading of this, is that no
person should be fearful in doing what their occupation or profession requires
of them to do. In this case, the Municipality is clearly conveying a wrong
message, not only to the Complainant, but to those who would want to disclose
irregularities within their employment and the message is simply “we shall deal

with you.”

In so doing, fear is inculcated in those who would wish to choose Auditing as
their profession. The work of an Internal Auditor entails raising audit queries,
amongst others. This duty is imposed primarily by the employee’s occupational
requirements and such should be conducted without fear, favour or prejudice

and thus freely.

In City of Tshwane Metropolitan Municipality v Engineering Council of
South Africa and Another (532/08) [2009] SCA 151, the Court stated that the
PDA “seeks to encourage whistleblowers in the interests of accountable and
transparent governance in both the public and the private sector. That engages
an important constitutional value and it is by now well established in our
jurisprudence that such values must be given full weight in interpreting

legislation.”

It follows that the results of occupational detriment is tantamount to an

infringement of section 22 on the right to occupational freedom.

5.2.10 The PDA bestows a duty upon any employee, “who has reason to believe that

the information concerned shows or tends to show one or more of, inter alia,
that a criminal offence has been committed, is being committed or is likely to
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be committed, that a person has failed, is failing or is likely to fail to comply with
any legal obligation to which that person is subject, or that a miscarriage of
justice has occurred, is occurring or is likely to occur, to disclose such
information.” In the case of the Complainant, such a duty was not only created
by the PDA, but by his contract of employment with the Municipality.

5.2.11 The fostering of a culture of disclosure is thus a constitutional imperative as it
is at the heart of the fundamental principles aimed at the achievement of a just
society based on democratic values. This constitutional imperative is in
compliance with South Africa’s international obligations. Article 33 of the
United Nations Convention against Corruption (UNCAC) enjoins party
states to put appropriate measures in place “to provide protection against any
unjustified treatment for any person who reports in good faith and on
reasonable grounds to the competent authorities any facts concerning

offences” established in accordance with that convention.

5.2.12In the case of Guja v Moldova®, the European Court of Human Rights
confirmed that whistleblowing constitutes an exercise of an individual's
internationally protected right of freedom of expression as contemplated in
article 10 of UNCAC, which is inclusive of the right to impart information. The
court recognised that this right extends to the workplace, where it may be
curtailed only to the extent necessary in a democratic society. In the preamble
to the PDA the relevance of the Bill of Rights is acknowledged. It is also clear
from this preamble that the PDA is aimed at overcoming criminal and irregular

conduct in organisations.

5.2.13 Section 4 of the PDA provides for remedies of employees who have been

subjected to any occupational detriment. It provides that:

614277/04, [2008] ECHR 144
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(3)

(4)

Any employee who has made a protected disclosure and who
reasonably believes that he or she may be adversely affected on account
of having made that disclosure must, at his or her request and if
reasonable possible or practicable, be transferred from the post or
position occupied by him or her at the time of the disclosure to another
post or position in the same division or another division of his or her
employer or, where the person making the disclosure is employed by an

organ of state, to another organ of state.

The terms and conditions of employment of a person transferred in terms
of subsection (2) may not, without his or her written consent, be less
favourable than the terms and conditions applicable to him or her

immediately before his or her transfer.”

Conclusion

5.2.14 Having established that the Complainant was subjected to occupational

detriment, it is thus my considered view that the act of occupational detriment

is in itself tantamount to prejudice. Consideration in this regard needs to be

taken on what the position of the Complainant would have been if he had been

able to “emerge” in a situation where he benefited from the work he conducted

as well as in terms of his capacity and capabilities had he not been suspended

from employment.

6. FINDINGS

Having considered the evidence received during the investigation and the

regulatory framework determining the standard that should have been complied

with, | make the following findings:
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6.1

6.1.1

6.1.2

6.1.3

6.1.4

6.1.5

Regarding whether the Municipality, through its former Acting Municipal
Manager, Mr Sipho Mabuda, aided by the then Administrator, Mr. Seth
Ramagaga, improperly suspended the Complainant, in retaliation to his
protected disclosure amounting to an occupational detriment as

envisaged in the Protected Disclosures Act, 2000:

The allegation that the Municipality, through its former Acting Municipal
Manager, Mr Sipho Mabuda, aided by Mr Ramagaga, improperly suspended
the Complainant, in retaliation to his protected disclosure amounting to an

occupational detriment as envisaged in the PDA is substantiated.

The suspension of the Complainant on the basis of premeditated charges was
irrational, unreasonable and unfair and can justifiably be seen as a simulation
that sought to get the Complainant out of the way by Mr Mabuda whom he had
accused of corrupt activities, an accusation since attested to by Auditor General
Reports of 2010/2011 and 2011/2012 financial years. The Auditor General
Reports of 2011/2012 further confirmed that payments amounting to more than
R36 856 058.00 were made in contravention of the SCM requirements.

The Municipality accordingly subjected the Complainant to an occupational
detriment in violation of the provisions of section 3 of the PDA. The
Complainant’s suspension and his return to work without being assigned duties,

accordingly, constitutes a violation of section 3 of the PDA.

The Municipality does not have a policy which protects employees who disclose

information of improprieties in the workplace.

The conduct of the Municipality and specifically the conduct of Mr Mabuda
amounts to improper conduct in terms of section 182(1)(a) of the Constitution,
maladministration as envisaged in section 6(4)(a)(i) and abuse or unjustifiable
exercise of the power in terms of section 6(4)(a)(ii) of the Public Protector Act.
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6.2

6.1.1

6.1.2

Regarding whether the actions of the Municipality in the circumstances

caused the Complainant to suffer any prejudice

The allegation that the Complainant was prejudiced by the Municipality in the

circumstances is substantiated.

Due to the Municipality’s improper conduct involving its failure to comply with
section 3 of the PDA, the Complainant unduly suffered immense financial,

emotional and social prejudice mainly involving:

6.1.2.1 Emotional pain and suffering; and

6.1.2.2 Inconvenience to his family and security concerns relating to the improperly

6.1.3

7.1

7.11

7.1.2

713

handled disclosure, threating his job security.

The Complainant has since returned to work, but Ms Tshepiso Molelekwa is
currently acting in his position. He reports to work daily, but is not assigned any

duties which impacts on his career.
REMEDIAL ACTION

In light of the above findings | am taking the following remedial action as

contemplated in section 182(1)(c) of the Constitution:
The Municipal Manager must

Write a letter of apology to the Complainant for the prejudice caused to him and

his family within 15 working days from the date of the final report;

Ensure that this report is tabled before Council within 30 days from the date of

the final report;

Ensure that the Complainant is, within 30 working days from the date of this

report, reinstated to his position of the Chief Audit Executive;
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7.1.5

7.1.6

71.7

8.1

8.2

In consultation with the Complainant, provide him with therapeutic support for

emotional suffering as a result of the occupational detriment;

Ensure that all the reports issued by the Internal Audit, including the Nexus
Forensic Services Report on an investigation on procurement of fuel as well as
Open Waters Forensics Report, are tabled before the Municipal Council within

30 working days from the date of this report;

Ensure that the appointment of Mr Koetzee is verified to establish any
irregularities in the manner that he was appointed and take appropriate steps

to deal with those who might be implicated; and

Within 90 working days from the date of the report, ensure that a policy which
deals with employees’ protected disclosures in the workplace is developed. The
purpose of the whistleblowing policy should ultimately be to create a culture of
openness and accountability without fear of reprisals or occupational detriment
to ensure that employees report any irregularities so that management can take

the necessary steps to investigate and/or deal with them.

MONITORING

The Municipal Manager must, within 15 working days of this report, submit an
Action Plan to my office indicating how the remedial action will be implemented.

The submission of the implementation plan and the implementation of my
remedial action shall, in the absence of a court order directing otherwise, be

complied with within the period prescribed in my report.

%,u/&ﬁ%

ADV. BUSISIWE MKHWEBANE
PUBLIC PROTECTOR OF THE
REPUBLIC 7F SOUTH AFRICA
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