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LIST OF ACRONYMS AND ABBREVIATIONS

ACRONYM DESCRIPTION

/ABBREVIATION

ANC African National Congress

AGSA Auditor-General South Africa

BAC Bid Adjudication Committee

BEC Bid Evaluation Committee

B-BBEE Broad-Based Black Economic Empowerment
BSC Bid Specifications Committee

CC Close Corporation

Constitution

Constitution of the Republic of South Africa, 1996

DA Democratic Alliance

DG Director-General

DSAC Department of Sport, Arts and Culture, Mpumalanga
Province

EMEA Executive Members Ethics Act, 1998

FMPPLA Financial Management of Parliament and Provincial
Legislatures Act, 2009

FMMPLA Financial Management of Mpumalanga Provincial
Legislature Act, 2010

GTAC Government Technical Advisory Centre

JV Joint Venture

MEC Member of the Executive Council

NCOP National Council of Provinces

PFMA Public Finance Management Act, 1999

PPSA Public Protector South Africa
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ACRONYM DESCRIPTION

/ABBREVIATION

PPA Public Protector Act , 1994

PPPFA Preferential Procurement Policy Framework Act, 2000
PPR Preferential Procurement Regulations, 2008

QSE Qualifying Small Enterprises

RFB Request for Bid

RFQ Request for Quotation

SAP System Applications and Products in Data Processing
SLA Service Level Agreement

SASSA South African Social Security Agency
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1.2

1.3

1.4

14.1

1.4.2

INTRODUCTION

This is an Advisory Report of the Public Protector issued in terms of
section 182(1)(b) of the Constitution of the Republic of South Africa, 1996
(the Constitution) and section 8(1) read with section 6(4)(c)(ii) of the Public
Protector Act, 1994 (the Public Protector Act).

This Advisory Report communicates the findings and recommendations in
respect of an investigation into allegations of irregular procurement by Ms
Blessing Thandi Shongwe, MPL, in her capacity as former speaker of the
Mpumalanga Legislature and allegations of a violation of the Executive
Ethics Code as a Member of the Executive Council (MEC) of the
Mpumalanga Provincial Government, in connection with irregular

procurement.

The investigation was conducted in terms of section 182 of the
Constitution, which gives the Public Protector the power to investigate any
alleged or suspected improper or prejudicial conduct in state affairs, to
report on that conduct and to take appropriate remedial action.

A copy of this report is submitted to the following persons in terms of
section 8(1) read with section 8(3) of the Public Protector Act, which
empowers the Public Protector to make known the findings of an
investigation, to affected parties (including the Complainant) for such

persons to note the outcome of the investigation:

Mr Fana Vincent Mlombo, MPL, the Chairperson of the Select Committee
on Legislature Oversight and the Ethics Committee, Mpumalanga

Provincial Legislature;

Ms Makhosazane Christine Masilela, the Speaker of the Mpumalanga

Legislature;



Report of the Public Protector

1.4.3
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1.4.6

1.4.7

2.1

2.2

Ms Refilwe Maria Mtshweni-Tsipane, the Premier, Mpumalanga Provincial

Government;

Mr Godfrey Ntombela, the Head of Department (HoD), Mpumalanga

Department of Culture, Sport and Recreation;

Mr Hubert Shabangu, the Secretary to the Mpumalanga Provincial
Legislature;

Ms Blessing Thandi Shongwe, (Ms Shongwe) Member of the Executive
Council (MEC) for the Mpumalanga Department of Culture, Sport and
Recreation; and

A copy of the report is also provided to Ms Jane Sithole MPL, Member of
the Democratic Alliance in the Mpumalanga Legislature, who lodged the

complaint.

THE COMPLAINT

The complaints were lodged by a Member of the Democratic Alliance in
the Mpumalanga Legislature, Ms Jane Sithole (MPL) as well as a Member
of the Economic Freedom Fighters, Mr Collen Sedibe (MPL), respectively.

Ms Sithole lodged a complaint with the Public Protector on 16 September
2018, which was principally based on media articles published in the City
Press and Ziwaphi newspapers, as well as in the 2016/17 Auditor-

General’s report. Ms Sithole alleged that:

“Over the past year, more and more reports are coming to the surface of
MEC B.T. Shongwe alleged tender irregularities...the most recent
allegations of MEC B.T. Shongwe receiving R1.5 million bribe for the

Mandela Statue and the tender irregularities for the statue.”
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2.4

2.5

2.6

Ms Sithole attached the following newspaper article published in the City
Press newspaper on 22 August 2018, under the heading, “Senior
Mpumalanga officials face R30m tender corruption charges”, which stated
that:

“Former Mpumalanga legislature speaker, Thandi Shongwe, and two
officials face charges of tender fraud and corruption to the value of R29.4

million.”

The article also referred to the Auditor-General’s findings in respect of the
irregular award of a tender amounting to approximately nine million nine
hundred thousand rand (R9.9 million) to Junox 210 CC on 01 July 2017,
for the supply of photocopier machines for a period of three years, as well
as a security and data integrity (SAP) contract amounting to approximately
nineteen million six hundred thousand rand (R19.6 million) that was

awarded to Frugacode CC on 06 September 2017.

In this regard, it was stated that the Auditor-General found that Junox 210
CC did not submit a valid tax clearance certificate and also that Frugacode
CC’s SAP contract was awarded unfairly on the basis that Frugacode CC
used a SAP accreditation certificate that was not registered in its own

name.

Similarly, in a media article published by the City Press newspaper on 04
September 2018 under the heading, “Legislature secretary in hot water for
inflating’ R16m tender”, it was reported that the SAP tender was initially
submitted by Sarafusion (Pty) Ltd for fifteen million rand (R15 million),
however, the appointment letter indicated that the company appointed was
now in a Joint Venture (JV) with Frugacode and that the value of the tender
had been ‘topped up’ by five million five hundred thousand rand (R5.5
million), which brought the total amount to approximately twenty million
five hundred thousand rand (R20.5 million).
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It was also stated in the media article that following the escalation of the
contract price, the director of Sarafusion (Pty) Ltd, Mr Bright Musarurwa
decided to abandon the contract, which subsequently led to the contract

being awarded to Frugacode on 06 September 2017.

In another media article published in the Ziwaphi newspaper on 16 August
2018, titled, “Legislature justifies Speaker’s R50 000 Christmas hotel bill”,
the Mpumalanga Provincial Legislature defended its decision to spend
almost fifty thousand rand (R50 000) on Ms Shongwe’s unexplained stay
at a luxurious hotel during the 2015/2016 festive season, in her capacity

as Speaker of the Mpumalanga Legislature.

In this regard, the Spokesperson for the Legislature, Ms Zama Memela-
Gamede, is reported to have confirmed that the Legislature paid eleven
thousand three hundred and fifty six rand and eighty cents (R11 356,80)
for the three days stay on 19 to 22 December 2015, and thirty six thousand
and eighty rand and forty cents (R36 080,40) from 24 December 2015 to
02 January 2016, at the Southern Sun International Hotel in Pretoria. She
however refuted allegations that Ms Shongwe spent the holiday season at
the hotel while attending a pilgrimage by a “miracle” pastor Shepherd

Bushiri. She stated that the invoices paid were for official business.

In a media article published by the Democratic Alliance (DA) Press Office
on 28 September 2018, under the heading “Honour Nelson Mandela by
investing in the people of Mpumalanga”, the DA conveyed their intention
to request the Auditor-General of South Africa (AGSA) to investigate the
bid adjudication process surrounding the procurement of the eight million
three hundred thousand rand (R8.3 million) bronze statue of former
President, Nelson Mandela, unveiled in the provincial government

precinct.

According to media reports, one of the rejected bids would have costed a

total of two million seven hundred thousand rand (R2.7 million), but DSAC
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ultimately chose a company that charged three times in excess of that

amount.

In a publication issued on 16 October 2018 by The South African
newspaper, it was reported under the title, “Mpumalanga’s controversial
Mandela statue the result of a bribe” that the DA accused Ms Shongwe, of
receiving a bribe for her role in the procurement process. It was reported
that, despite the public outcry, she defended the statue and the state funds

used to construct it.

In his complaint, Mr Sedibe alleged that: “The following are the fraud and

corruption cases relating to Mrs Thandi Shongwe:

1) Irregular appointment of a service provider for the supply of
photocopier machines, a case was also opened with the SAPS and

all substantial evidence submitted.

2) The erection of the bogus Nelson Mandela Statue in the Provincial
Government Complex where more than R8m was spent on a R3m

Statue.

3) Abuse of office and state resources by spending lucrative amounts
on hotels, T Shirts whilst attending Bushiri Church Service in

Gauteng during recess”.

Mr Sedibe subsequently withdrew his complaint in an email dated 14 June
2021, wherein he stated that the “Reasons for the withdrawal being that
these allegations cannot be substantiated by any evidence” and that he
was, “...satisfied by the response [received] got from the two accounting

officers from the respective Departments.” (sic)

At the time when Mr Sedibe withdrew his complaint, the Public Protector

had already commenced with the investigation. In this regard, the Public
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Protector elected to continue with the investigation based on the evidence

already obtained at that stage.

POWERS AND JURISDICTION OF THE PUBLIC PROTECTOR

The Public Protector is an independent state institution established under
section 181(1)(a) of the Constitution to strengthen constitutional
democracy through amongst others, investigating and redressing
improper conduct in state affairs or public administration and take

appropriate remedial action.

Section 182(1) of the Constitution provides that:

“The Public Protector has the power as regulated by national legislation —

(&) to investigate any conduct in state affairs, or in the public
administration in any sphere of government, that is alleged or

suspected to be improper or to result in any impropriety or prejudice;

(b) to report on that conduct; and

(c) to take appropriate remedial action”.

Section 182(2) of the Constitution directs that the Public Protector has
additional powers and functions prescribed by the Public Protector Act.
The Public Protector’s powers are regulated and amplified by the Public
Protector Act which states, amongst others, that the Public Protector has
the powers to investigate and redress maladministration and related
improprieties in the conduct of state affairs as well as any act or omission
by a person in the employ of government at any level, which results in

unlawful or improper prejudice to any person.

10
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3.5

3.6

Section 6(4)(c)(ii) of the Public Protector Act provides that the Public
Protector “shall be competent at any time prior to, during or after an
investigation, if he or she deems it advisable, to refer any matter which
has a bearing on an investigation, to the appropriate public body or
authority affected by it or to make an appropriate recommendation
regarding the redress of the prejudice resulting from or make any other
appropriate recommendation he or she deems expedient to the affected

public body or authority.”

The Public Protector Act further confers on the Public Protector the sole
discretion to determine how to resolve a dispute of alleged improper

conduct or maladministration.

Section 4(1) of the EMEA provides that, “The Public Protector must
investigate, in accordance with section 3, an alleged breach of the code of
ethics on receipt of a complaint by:

(@) the President, a member of the National Assembly or a permanent
delegate to the National Council of Provinces, if the complaint is against a
Cabinet member or Deputy Minister: or

(b) the Premier or a member of the provincial legislature of a province, if the

complaint is against an MEC of the province.”

3.7 In terms of section 3(2)(b) of the EMEA, the Public Protector must submit
a report to the Premier on the alleged breach of the Executive Ethics Code
by a Member of the Executive Council within 30 days of the receipt of the
complaint. If the Public Protector reports at the end of this period that the
investigation has not yet been completed, she must submit another report
when the investigation has been completed.

3.8 On 25 June 2019, the Public Protector advised the Premier of

Mpumalanga, Ms Refilwe Mtsweni-Tsipane (Ms Mtsweni-Tsipane), that

11
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the investigation has not been completed and that the report would be
submitted once the investigation is finalised as prescribed by section 3(3)
of the EMEA.

Section 6(9) of the Public Protector Act provides that “except where the
Public Protector in special circumstances, within his or her discretion, so
permits a complaint or a matter referred to the Public Protector shall not
be entertained unless it is reported to the Public Protector within two years

from the occurrence of the incident or matter concerned”.

Whether or not exceptional circumstances exist is not a decision which
depends upon the exercise of a discretion only, rather the existence of
special circumstances is a matter of factual enquiry® which must be

decided accordingly.

What is ordinarily contemplated by the words ‘exceptional circumstances’
is something out of the ordinary and of an unusual nature; something
which is excepted in the sense that the general rule does not apply to it;
something uncommon, rare or different. To be exceptional the
circumstances concerned must arise out of, or be incidental to the

particular case?.

Since the incident or matter concerned occurred more than two years prior
to the reporting of the matter to the Public Protector, the Public Protector
has exercised her discretion in terms of section 6(9) of the Public Protector
Act to entertain the complaint based on a consideration of the following

special circumstances, as envisaged in Rule 10(1) of the Rules®:

1S v Dlamini; S v Dladla and Others; S v Joubert; S v Schietekat 1999 (4) SA 623 (CC) paras 75-77.

2Avnit v First Rand Bank Ltd (20233/14) [2014] ZASCA 132 (23 September 2014) at paragraph 5. See also MV
Ais Mamas Seatrans Maritime v Owners, MV Ais Mamas, and another 2002 (6) SA 150 (C).

SRules relating to investigations by the Public Protector and matters incidental thereto, No. 945, Gazetted on 14
September 2018, as amended

12
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The nature of the complaint

In this particular case, the cause of action arose in December 2015 and
the complaint was only lodged in September 2018, which means the
complaint was lodged more than two (2) years after the occurrence of the

incident;

The Public Protector decided to exercise her discretion in favour of
accepting the complaint based on the allegation that Ms Shongwe, as a
prominent public figure, in her former capacity as Speaker of the
Mpumalanga Legislature, allegedly spent more than fifty thousand rand
(R50 000,00) on her accommodation at a luxurious hotel during the
2015/2016 festive season, which was possibly irregular as she might have

used public funds for personal gain;*

In terms of the position which Ms Shongwe held it would have been
expected of her to exercise a duty of care and accountability when utilising

public funds; and

The likelihood of being able to investigate the matter due to the delay
having regard to the nature of the allegations and the availability of

information, evidence, withesses and records

The alleged transgressions occurred in the office of Speaker in 2015/16,
which means the information that is required or sought by the Public
Protector would still be readily available with the office of the Speaker in
terms of general records keeping practices. It is also in the interest of
justice to investigate and determine the merits of this matter.

The Mpumalanga Legislature and DSAC are organs of state and its

conduct amounts to conduct in state affairs, and as a result, the Public

4 Gordhan v Public Protector & Another ZAGPPHC (2019) 311

13
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Protector is satisfied that the complaint falls within her competency to
conduct an investigation as envisaged in section 182(1)(a) of the
Constitution and sections 6(4) of the Public Protector Act.

ISSUES IDENTIFIED FOR INVESTIGATION

Based on the analysis of the complaint, the following issues were identified

to inform and focus the investigation:

Whether Ms Shongwe, in her capacity as the Speaker of the Mpumalanga
Provincial Legislature, misused public funds to subsidise her ‘unexplained
stay’ at the Southern Sun International Hotel in Pretoria during the
2015/2016 festive season and if so, whether such conduct constitutes
improper conduct in terms of section 182(1) of the Constitution and
maladministration in terms of section 6(4)(a)(i) of the Public Protector Act,
1994;

Whether the procurement of the services of Frugacode CC by the
Mpumalanga Provincial Legislature for the supply of SAP Support and
Maintenance was irregular and if so, whether such conduct constitutes
improper conduct in terms of section 182(1) of the Constitution and
maladministration in terms of section 6(4)(a)(i) of the Public Protector Act,
1994;

Whether the procurement of the services of Junox 210 CC by the
Mpumalanga Provincial Legislature to supply photocopier machines was
irregular and if so, whether such conduct constitutes improper conduct in
terms of section 182(1) of the Constitution and maladministration in terms
of section 6(4)(a)(i) of the Public Protector Act, 1994,

Whether the procurement of the services of Mideast Investments (Pty) Ltd
by the Mpumalanga Provincial Department of Sport, Arts and Culture to
erect a statue of former President Nelson Mandela was irregular and if so,

whether such conduct constitutes improper conduct in terms of section

14
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5.1

5.1.1

5.1.2

182(1) of the Constitution and maladministration in terms of section
6(4)(a)(i) of the Public Protector Act, 1994; and

Whether Ms Shongwe violated paragraph 2 of the Executive Ethics Code
when she allegedly received a bribe for her role in the procurement of the
statue of former President Nelson Mandela.

In terms of this particular issue, the Complainant attached a City Press
Newspaper article dated 22 August 2018 in which the Democratic Alliance
accused Ms Shongwe of receiving a bribe for her role in the procurement
of a service provider to design and erect the statue of the late President
Nelson Mandela. The Complainant indicated that the bribe was for one
million five hundred thousand rand (R1 500 000).

The Complainant did not provide the Public Protector with any additional

information to support this allegation.

Following a preliminary investigation conducted by the Public Protector in
terms of section 7(1)(a) of the Public Protector Act, no evidence could be
found to substantiate the allegation. Accordingly, the Public Protector did
not consider the complaint meritorious and therefore, no further

investigation was conducted into this matter.

THE INVESTIGATION

Methodology

The investigation was conducted in terms of section 182 of the
Constitution and Sections 6 and 7 of the Public Protector Act.

The Public Protector Act confers on the Public Protector the sole discretion
to determine how to resolve a dispute of alleged improper conduct or

maladministration.

15
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5.2.1

5.2.2

5.2.3

5.24

Approach to the investigation

The approach to the investigation included the exchange of documents,
analysis of the relevant documentation and consideration and application

of the relevant laws, regulatory framework and prescripts.

The investigation was approached using an enquiry process that seeks to

determine:

(&) What happened?

(b) What should have happened?

(c) Isthere a discrepancy between what happened and what should
have happened and does that deviation amount to
maladministration, abuse of power or other improper conduct?

(d) Inthe event of a violation, what action should be taken?

The question regarding what happened is resolved through a factual
enquiry relying on the evidence provided by the parties and independently
sourced during the investigation. In this particular case, the factual enquiry
principally focused on whether or not the alleged conduct was inconsistent

with the applicable prescripts.

The enquiry regarding what should have happened, focuses on the law or
rules that regulate the standard that should have been met by Ms
Shongwe in her former capacity as the Speaker of the Mpumalanga
Legislature and MEC of the Mpumalanga DSAC, as well as the

functionaries of the Legislature and the Head of Department of DSAC.

16
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53.1

a)

b)

d)

f)

9)

h)

)

Key sources of Information and documentation

Correspondence sent and received:

Allegation letters sent to the MEC for DSAC, Ms Shongwe and the
Premier of the Mpumalanga Province, Ms Refilwe Maria Mtsweni (Ms
Mtsweni) on 25 June 2019;

A response received from Mokoena Attorneys, acting on behalf of Ms
Shongwe on 19 July 2019;

Allegation letters sent to the HOD of DSAC, Mr Godfrey Ntombela (Mr
Ntombela) and the former Secretary of the Mpumalanga Legislature, Mr
Linda Mwale (Mr Mwale) on 19 September 2019;

A response received from Mr Ntombela on 16 October 2019;

An additional response received from Mokoena Attorneys, acting on
behalf of Ms Shongwe on 25 October 2019;

A response received from Mr Mwale on 28 October 2019;

A letter sent to Ms Bomkazi Bhobho (Ms Bhobho), Business Executive at
Auditor General South Africa (AGSA) requesting management audit
reports on 09 November 2020;

A response received from Ms Bhobho on 14 January 2021;

A letter sent to the Speaker of the Mpumalanga Legislature, Ms
Makhosazane Christine Masilela (Ms Masilela) on 15 August 2022;

A letter sent to Ms Yoliswa Makhasi, Director-General at the Department
of Public Service and Administration (DPSA) on 19 August 2022; and

17



Report of the Public Protector

5.3.2

53.2.1

5.3.2.2

5.3.2.3

5.3.24

5.3.2.5

5.3.2.6

5.3.2.7

K) A response received from Ms Masilela on 24 August 2022.

Documents received

A copy of a Memorandum, dated 11 December 2015, for a request for
accommodation, approved by the Manager of Members Affairs Mr N
Lephoko and the Chief of Staff in the office of the Speaker, Ms MB
Thumbathi;

A copy of a requisition form, dated 11 December 2015 for accommodation,
approved by the Cost Center Officer Mr N Lephoko and the Cost Centre
Manager, Mr MB Thumbathi;

A copy of a request for accommodation, dated 18 December 2015,
approved by the Manager Members’ Affairs, Mr N Lephoko and the Chief
of Staff Ms MB Thumbathi;

A copy of a Memorandum, dated 23 December 2015, for a request for
accommodation, approved by the Manager of Members Affairs Mr N
Lephoko and the Chief of Staff in the office of the Speaker, Ms MB
Thumbathi;

A copy of a requisition form, dated 23 December 2015 for accommaodation,
approved by the Cost Center Officer Mr N Lephoko and the Cost Centre
Manager, Mr MB Thumbathi;

A copy of purchase order for accommodation for Ms BT Shongwe for R4
304,10, dated 25 January 2016, approved by Mr M S Nkosi;

A copy of payment processing compliance checklist, dated 26 January
2016, authorised by Mr G P Mazibuko;

18
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5.3.2.8

5.3.2.9

5.3.2.10

5.3.2.11

5.3.2.12

5.3.2.13

5.3.2.14

5.3.2.15

A copy of payment processing Compliance Checklist, dated 10 March
2016, authorised by Mr G P Mazibuko;

A copy of a Mpumalanga Legislature payment advice to the Southern Sun,
dated 12 March 2016 in the amount of eighteen thousand one hundred
and fifty four rand (R18 154,00);

A copy of the purchase order for the accommodation of Ms BT Shongwe
in the amount of eleven thousand three hundred and fifty six thousand and
eighty cents (R 11 356,80), dated 14 March 2016, approved by Ms NS
Nkosi;

A copy of an invoice to the Mpumalanga Legislature from the Southern
Sun, in the amount of eleven thousand three hundred and fifty six rand
and eighty cents (R 11 356,80), dated 14 March 2016;

A copy of the payment processing compliance checklist, dated 24 March
2016, authorised by Mr G P Mazibuko;

A copy of the Schedule of the Procurement Plan for the 2017/2018 fiscal
year, dated 31 March 2017, approved by the Senior Manager SCM, Mr C
Mabunda and Secretary to the Legislature, Mr LJ Mwale;

A copy of a purchase order for the accommodation of Ms BT Shongwe in
the amount of forty thousand and fifty five rand R40 055,00, dated 05 April
2016, approved by Ms NS Nkosi;

A copy of a Mpumalanga Legislature payment advice to the Southern Sun,

dated 05 April 2016 in the amount of forty thousand and fifty five rand
(R40 055,00);
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5.3.2.16

5.3.2.17

5.3.2.18

5.3.2.19

5.3.2.20

5.3.2.21

5.3.2.22

A copy of the Memorandum, dated 27 January 2017, on a request to
advertise the tender for the Multifunctional devices, approved by the
Senior Manager, Mr AJ Arendse and the Secretary to the Legislature, Mr
LJ Mwale;

A copy of the Memorandum, dated 05 May 2017 to appoint members of
the SCM Bid Specification Committee for the multifunctional
copiers/devices and the supply of desktops and laptops, approved by the

Executive Manager: Financial Governance, Mr M Mpika,;

A copy of the Memorandum, dated 05 May 2017 for the appointment of
members of the SCM Bid Specification Committee for the multifunctional
copiers/devices and the supply of desktops and laptops, approved by
Executive Manager, Mr Mpika and the Secretary to the Legislature, Mr LJ
Mwale;

A copy of the Bid Specification Committee meeting, dated 09 May 2017,
on the multifunctional copiers/devices, SAP maintenance and support
system and the supply of desktops and laptops;

A copy of the application for bid, RFP 2017/MPL/05/02, dated 10 May
2017, approved by Chairperson of Bid Specification Committee, Ms Z
Mthombothi and the Secretary to the Legislature, Mr LJ Mwale;

A copy of the application for bid, RFB 2017/MLP/05/03, approved by the
Chairperson of the Bid Specification Committee, Ms. Z Mthombothi and
the Secretary to the Legislature, Mr LJ Mwale, dated 10 May 2017,

A copy of the bid advertisement for the Multifunctional copiers/devices
dated 14 May 2017 in the City press;
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5.3.2.23

5.3.2.24

5.3.2.25

5.3.2.26

5.3.2.27

5.3.2.28

5.3.2.29

5.3.2.30

A copy of Tender Submission register for Multifunctional copiers/devices
dated 05 June 2017, prepared by Assistant Manager Procurement, Mr C
Khoza and Procurement Manager, Mr M Nkosi;

A copy of the Bid Specification Committee meeting, dated 09 May 2017,
around Multifunctional copiers/devices, SAP Maintenance and Support
and Supply of Desktops and Laptops for RFB 2017/MPL/03/02;

A copy of the Memorandum, dated 10 June 2017, on a request for the
appointment of members of the Bid Evaluation Committee, approved by
Executive manager, Mr ME Mpika and Secretary to the legislature Mr LJ

Mwale;

A copy of the Memorandum, dated 12 June 2017, on the change of the
Bid Evaluation Preference Point System, approved by the Procurement

Manager, Mr NS Nkosi and the Secretary to the Legislature, Mr LJ Mwale;

A copy of the Memorandum, dated 14 June 2017, on a request for the
appointment of revised members of the SCM Committees, approved by
Executive Manager Mr M Mpika and the Secretary of the Legislature Mr
LJ Mwale;

A copy of the bid score sheets dated 28 June 2017: RFB2017/MPL/05/03,
in the name of bidder Junox 210 CC, approved by Evaluator, Mr M

Thobejane;
A copy of the bid score sheets dated 28 June 2017: RFB2017/MPL/05/03,
in the name of bidder Junox 210 CC, approved by Evaluator Mr C

Mabunda;

A copy of the bid score sheets dated 28 June 2017: RFB2017/MPL/05/03,
in the name of bidder Junox 210 CC, approved by Evaluator Mr M.S Nkosi;
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5.3.2.31

5.3.2.32

5.3.2.33

5.3.2.34

5.3.2.35

5.3.2.36

5.3.2.37

5.3.2.38

A copy of the Bid Evaluation Report RFB 2017/MPL/05/03 dated 29 June
2017, approved by Mr C Nkosi, Mr C Madunda, Mr M Thobejane and Mr
C Khoza;

A copy of the Adjudication Report: RFB 2017 MPL/05/03, dated 29 June
2017, approved by Mr Mpika, Mr R Mkhatshwa, Mr M Mdaka and Ms N
Madonsela;

A copy of the Rental Agreement for the supply of Multifunctional
copiers/devices entered into between Mpumalanga Provincial Legislature
and Junox210 CC, dated 25 July 2017,

A copy of the Memorandum dated 25 July 2017, on a request for the
appointment of the revised members of the SCM committee, approved by
Executive Manager Mr M Mpika and Secretary to the Legislature Mr LJ

Mwale;

A copy of the bid score sheet: RFP 2017/MPL/05/02, dated 22 August
2017, in the name of bidder Frugacode CC, approved by Evaluator Mr.
M.S NKkosi;

A copy of the bid score sheet: RFP 2017/MPL/05/02, dated 22 August
2017, in the name of bidder Frugacode CC, approved by Evaluator Mr. C
Mabunda;

A copy of bid score sheet: RFP 2017/MPL/05/02 dated 22 August 2017,
in the name of bidder Frugacode CC, approved by Evaluator Ms
Nonhlanhla Goze;

Copy of bid score sheet: RFP 2017/MPL/05/02, dated 22 August 2017, in
the name of bidder EOH Mthombo (Pty) Ltd, approved by Evaluator Mr
M.S Nkosi;
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5.3.2.39

5.3.2.40

5.3.241

5.3.2.42

5.3.2.43

5.3.2.44

5.3.2.45

5.3.2.46

A copy of the bid score sheet: RFP 2017/MPL/05/02, dated 22 August
2017, in the name of bidder EOH Mthombo Pty(Ltd), approved by
Evaluator Mr C Mabunda;

A copy of the bid score sheet: RFP 2017/MPL/05/02, dated 22 August
2017, in the name of bidder EOH Mthombo (Pty) Ltd, approved by

Evaluator Ms Nonhlanhla Goze;

A copy of the bid score sheet: RFP 2017/MPL/05/02, dated 22 August
2017, in the name of bidder Gijima holdings, approved by Evaluator Mr.
M.S Nkosi;

A copy of the bid score sheet: RFP 2017/MPL/05/02, dated 22 August
2017, in the name of bidder Gijima holdings, approved by Evaluator Mr C
Mabunda;

A copy of the bid score sheet: RFP 2017/MPL/05/02 dated 22 August
2017, in the name of bidder Gijima holdings approved by Evaluator Ms

Nonhlanhla Goze;

A copy of the Bid Evaluation Report, dated 25 August 2017, approved by
the Chairperson of Bid Evaluation Committee Mr C Mabunda;

A copy of the Bid Adjudication Report RFB 2017/MLP/O5/02, dated 05
September 2017, approved by Chairperson of Bid Adjudication Committee
Mr M Mpika and Secretary to legislature Mr LJ Mwale;

A copy of the appointment letter addressed to Mr T Mathebula of

Frugacode signed by the Secretary of the Legislature, Mr LJ Mwale, dated
06 September 2017,
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5.3.2.47

5.3.2.48

5.3.2.49

5.3.2.50

5.3.2.51

5.3.2.52

5.3.2.53

5.3.2.54

5.3.2.55

A copy of a Service Level Agreement between Mpumalanga Provincial

Legislature and Frugacode CC dated 01 November 2017;

A copy of the Annual Performance Plan, 2018/19 of the Mpumalanga
DSAC;

An undated copy of the advertisement for the appointment of a service
provider to design and erect a statue of the late Mr Nelson Mandela with
a closing date of 07 May 2018;

A copy of the DSAC Bid Evaluation Report, signed by the Chairperson of
the Bid Evaluation Committee, Mr Mahlalela and approved by Mr
Nthombela on 25 May 2018;

A copy of the appointment letter to Mideast Investment (Pty) Ltd by DSAC
for the design and to erect the statue of the late Mr Nelson Mandela, dated
25 May 2018;

A copy of the Service Level Agreement (SLA) between DSAC and Mideast
Investment (Pty) Ltd, dated 13 June 2018;

A Copy of the letter addressed to Mideast Investment (Pty) Ltd by DSAC,
dated 18 June 2018, requesting a written quotation on the extension of the
scope of work for the design and to erect the statue of the late Mr Nelson

Mandela;

A copy of the extension letter of the appointment of Mideast Investment
(Pty) Ltd for the design and to erect the statue of the late Mr Nelson
Mandela, dated 24 July 2018;

A copy of an invoice from Mideast Investment (Pty) Ltd in the amount of
one hundred and forty six thousand rand (R 146 000,00), dated 26
September 2018;

24



Report of the Public Protector

5.3.2.56

5.3.2.57

5.3.2.58

5.3.2.59

5.3.2.60

5.3.2.61

5.3.2.62

5.3.2.63

5.3.2.64

A copy of the Mideast Investment (Pty) Ltd close out report to DSAC on
the erection of the statue of the late Mr Nelson Mandela, dated 30 April
2019;

A copy of the DSAC Bid Adjudication recommendation, dated 24 May
2018, approved by Mr Nthombela on 25 May 2018;

A copy of a statement by the Secretary of the Legislature, Mr M Mwale
with heading, “Detailed explanation in relation to tender awarded to
Sarafusion (Pty)Ltd JV Frugacode for SAP support and maintenance”,
dated 28 October 2019;

A copy of the SAP Support and Maintenance Tender Ref: RFB
2017/MPL/05/02, dated 20 October 2019, approved by Secretary to the

legislature, Mr L Mwale;

Copies of the 2016/17 and 2017/18 the Auditor General South Africa
(AGSA) management reports for the Mpumalanga Provincial Legislature,
dated 14 January 2021;

A copy of a subpoena, dated 01 February 2021 from the Public Protector
to Mr Phakamile Thwala, Senior Manager Members Affairs, Mpumalanga

Province;

A copy of a subpoena, dated 01 February 2021 from the Public Protector
to Mr Zeph Mkhwanazi, Chief of Staff: Office of the Speaker, Mpumalanga

Province;

A copy of a subpoena, dated 01 February 2021 from the Public Protector
to Mr Maurice Khoza, Chief of Staff: Office of the Speaker, Mpumalanga

Province;

A copy of a subpoena, dated 18 May 2021 from the Public Protector to Ms
Shongwe, MEC Sport, Culture and Recreation;
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5.3.2.65

5.3.2.66

5.3.2.67

5.3.3

5.33.1

5.3.3.2

5.3.3.3

5.3.34

5.3.3.5

5.3.3.6

5.3.3.7

5.3.3.8

Copy of a subpoena, dated 17 January 2023 from the Public Protector to
Mr. Hubert Shabangu Secretary to the Mpumalanga Legislature;

Response from Thenjiwe Nkosi Attorneys, acting on behalf of Mr. Hubert
Shabangu Secretary to the Mpumalanga Legislature, dated 23 January

2023; and

Copy of an affidavit deposed to by Mr. Hubert Shabangu Secretary to the
Mpumalanga Legislature, dated 23 January 2023.

Legislation and other prescripts

The Constitution of the Republic of South Africa, 1996;

The Public Protector Act, 1994;

Executive Members' Ethics Act, 1998;

Financial Management of Parliament and Provincial Legislatures Act,
2009 (FMPPLA);

Financial Management of Mpumalanga Provincial Legislatures Act, 2010
(FMMPLA);

Preferential Procurement Policy Framework Act, 2000;

Preferential Procurement Regulations, 2017,

Treasury Regulations for departments, trading entities, constitutional

institutions and public entities, 2005;
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5.3.3.9 Regulations in terms of the Public Finance Management Act, 1999:

Framework for Supply Chain Management;

5.3.3.10 Policy on Procurement of goods and services for the Department of Sports

Arts Culture and Recreation;

5.3.3.11 Mpumalanga Legislature Supply Chain Management Policy (undated);

5.3.3.12 The Handbook for Members of the Mpumalanga Provincial Legislature,
2014;

5.3.3.13 Ministerial Handbook for Members of the Executive and Presiding officers
Approved by Cabinet 7 February 2007 (Ministerial Handbook);

5.3.3.14 Executive Ethics Code, Chapter 1 of the Ministerial Handbook for

Members of the Executive and Presiding officers; and

5.3.3.15 The Executive Ethics Code published by proclamation in terms of section

2(1) of Executive Members’ Ethics Act, 1998.

5.34 Case Law

5.3.4.1 Economic Freedom Fighters v Speaker of the National Assembly and
Others; Democratic Alliance v Speaker of the National Assembly and
Others [2016] ZACC 11,

5.3.4.2  Gordhan v Public Protector and Others [2020] ZAGPPHC 777,

5.3.4.3 S v Dlamini; S v Dladla and Others; S v Joubert; S v Schietekat 1999 (4)
SA 623 (CC) paras 75-77; and

27



Report of the Public Protector

5.34.4

5.3.5

5.3.5.1

6.1

Avnit v First Rand Bank Ltd (20233/14) [2014] ZASCA 132 (23 September
2014) at paragraph 5. See also MV Ais Mamas Seatrans Maritime v
Owners, MV Ais Mamas, and another 2002 (6) SA 150 (C).

Notice issued in terms of section 7(9)(a) of the Public Protector Act

On 01 December 2022, a notice in terms of section 7(9)(a) of the Public
Protector Act was issued to the following persons to afford them an
opportunity to respond on the likely adverse findings and proposed

remedial action:

(@) Ms Shongwe, MPL, in her capacity as former Speaker of the
Mpumalanga Legislature;

(b) Mr Mlombo, MPL, the Chairperson of the Select Committee on
Legislature Oversight and the Ethics Committee, Mpumalanga
Provincial Legislature;

(c) Ms. Masilela, the Speaker of the Mpumalanga Legislature;

(d) Ms Mtshweni-Tsipane, the Premier of the Mpumalanga Provincial
Government;

(e) Mr Ntombela, HOD of the Mpumalanga Department of Culture, Sport
and Recreation; and

() Mr. Shabangu, the Secretary to the Mpumalanga Provincial

Legislature.

THE DETERMINATION OF THE ISSUES IN RELATION TO THE
EVIDENCE OBTAINED AND CONCLUSIONS MADE WITH REGARD
TO THE APPLICABLE LAW AND PRESCRIPTS

Whether Ms Shongwe, in her capacity as Speaker of the Mpumalanga
Provincial Legislature, misused public funds to subsidise her
‘unexplained stay’ at the Southern Sun International Hotel in Pretoria

during the 2015/16 festive season and if so, whether such conduct
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6.1.1

6.1.2

6.1.3

6.1.4

constitutes improper conduct in terms of section 182(1) of the
Constitution and maladministration in terms of section 6(4)(a)(i) of
the Public Protector Act, 1994

Common cause issues

Ms Shongwe was from 21 May 2014 to 19 March 2018, deployed as the
Speaker for the Mpumalanga Provincial Legislature and thereafter to the
DSAC as a Member of Executive Council, on 20 March 2018 to 29 May
2019.

Ms Shongwe stayed at the Southern Sun International Hotel at the
expense of the Provincial Legislature from 14 December 2015 to 02
January 2016.

Issues in dispute

The issue for the Public Protector’s determination is whether Ms Shongwe,
in her former capacity as Speaker of the Mpumalanga Provincial
Legislature, abused her power when she undertook a trip to Pretoria and
was accommodated in the Southern Sun International Hotel during the
2015/16 festive season, at the legislature’s expense. Furthermore,
whether the processing of the accommodation was irregular and

amounted to maladministration.

The Complainant’s version

The Complainant stated that Ms Shongwe, in her former capacity as
Speaker of the Mpumalanga Legislature, spent more than fifty thousand
rand (R50 000,00) on an unexplained stay at a luxurious hotel during the
2015/2016 festive season, which was irregular as she used public funds

for personal gain.
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6.1.5

6.1.6

6.1.7

According to the Complainant, the Spokesperson for the Legislature, Ms
Zama Memela-Gamede, confirmed that the Legislature paid eleven
thousand three hundred and fifty six rand and eighty cents (R11 356.80)
for the three days stay from 19 to 22 December 2015, and a further thirty
six thousand eighty rand and forty cents (R36 080.40) from 24 December
2015 to 2 January 2016 at the Southern Sun International Hotel in Pretoria.
She however refuted allegations that the former Speaker spent the holiday
season at the hotel whilst attending a pilgrimage by a “miracle” pastor
Shepherd Bushiri. The Spokesperson denied the allegation and stated
that the aforesaid invoices paid, were for official business by the former

Speaker.

Ms Shongwe’s version

On 25 June 2019, a letter was sent to Ms Shongwe to which an
acknowledgment was received from Mokoena Attorneys on Ms
Shongwe’s behalf, on 05 July 2019.

On 18 May 2021, the Public Protector issued a subpoena in terms of
section 7(4) was issued to Ms Shongwe. On 03 June 2021 the Public
Protector conducted a subpoena interview with Ms Shongwe where she
conceded to undertaking the trip to Pretoria and the accommodation at the
Southern Sun International Hotel from 14 December 2015 to 02 January
2016. However, Ms Shongwe denied the allegation that she attended a
pilgrimage by a “miracle” pastor Shepherd Bushiri during the aforesaid
period, Ms Shongwe contended that she was in Pretoria during this time,
to do political work and that she was not in a position to disclose the nature
of the political work as it concerns the political party she represented,

which is not a state institution, and was therefore private and confidential.
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6.1.8

6.1.9

6.1.10

6.1.11

Ms Shongwe further contended that she did not travel by air, but by car at
her own expense, and that only the hotel expenses were covered by the

Provincial Legislature.

Ms Shongwe provided proof of repayment of the “Subsistence and Travel”
(S&T) allowance and an acknowledgement of receipt by the Secretary of
the Mpumalanga Legislature, Mr MH Shabangu, dated 11 June 2021, in
which he confirmed receipt of the amount of R 55 715.90 from Ms
Shongwe for her accommodation at the Southern Sun International Hotel
from 14 December 2015 to 02 January 2016. Ms Shongwe contended that
it was on the advice of her attorney that she reimbursed the S&T

allowance.

Ms Shongwe also furnished the Public Protector with an affidavit deposed
to by her on 15 May 2021 in which she stated inter alia the following:

“I confirm that | stayed at the hotel, this was done in terms of clause 3.7.3
of the legislature handbook which allows 12 trips privilege per year. | deny
that the trip was for church purposes, it was actually for political work for

which details | cannot disclosed.

On the advice of my lawyers, | paid back the money to clear my name,
this should not be construed as an admission of guilt but only a means for
me to bring this issue to finality without my name being tarnished any
further.” (sic)

In the aforesaid affidavit, Ms Shongwe also clarified her oversight

responsibility as follows:

In short, my oversight functions as the Speaker were to receive reports,
table reports, oversight over performance, good governance and finances

of the institution

31



Report of the Public Protector

According to the PFMA Chapter 7 which deals with the role of the

executive including MECs, oversight functions are set out as follows:

"63 financial responsibilities of executive authorities.-(1)(a) Executive
authorities of departments must perform their statutory functions within the

limits of the funds authorised for the relevant vote.

(b) In performing their statutory functions executive authorities must
consider the monthly reports submitted to them in terms of section 39 (2)
(b) and 40 (4)(c).

(2) The executive authority responsible for a public entity under the
ownership control of the national or a provincial executive must exercise
that executive's ownership control powers to ensure that that public entity

compiles with this Act and the financial policies of that executive.

64 Executive directives having financial implications.-(1) Any directive by
an executive authority of a department to the accounting officer of the
department having financial implications for the department must be in

writing.

(2) If implementation of the directive is likely to result in unauthorised
expenditure, the accounting officer will be responsible for any resulting
unauthorised expenditure unless the accounting officer has informed the
executive authority in writing of the likelihood of that unauthorised

expenditure.
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6.1.12

6.1.13

6.1.13.1

6.1.13.2

6.1.13.3

6.1.14

6.1.15

6.1.15.1

Mr Mwale’s version

On 19 September 2019 a letter was sent to the former Secretary of the
Mpumalanga Provincial Legislature, Mr Linda Mwale, requesting

documentation and information relating to the allegations raised.

Mr Mwale responded in a letter dated 28 October 2019. He provided three
(3) memoranda requesting accommodation for Ms Shongwe. The
memoranda (memos) were drafted by Mr Lephoko (Mr Lephoko), and
addressed to the Chief of Staff, Ms Thumbathi, for approval. The aforesaid
memos were approved by the Chief of Staff in the following manner:

The first memo, approved on 11 December 2015, consisted of a request

for accommodation for Ms Shongwe from 14 to 15 December 2015;

The second memo for the period 19 to 22 December 2015, was approved
on 18 December 2015; and

The third memo for accommodation from 24 December 2015 to 02

January 2016, was approved on 23 December 2015.

The motivation in all three memos was for Ms Shongwe to attend to
political work in Tshwane in line with clause 3.7.3.3 of the Members’
Handbook®.

The financial implications contained in the memos were recorded as

follows:

14 to 15 December 2015, calculated at four thousand three hundred and

ninety eight rands, ten cents (R 4 398,10) (Southern Sun-Tshwane);

5 Handbook for Members of the Mpumalanga Provincial Legislature
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6.1.15.2

6.1.15.3

6.1.16

6.1.16.1

6.1.16.2

6.1.16.3

6.1.17

6.1.18

19 to 22 December 2015, eleven thousand, nine hundred and eighty six
and eighty cents (R 11 986,80) (Southern Sun-Tshwane), and

24 December 2015 to 02 January 2016, was forty thousand and fifty five
rands, forty cents (R 40 055, 40) (Southern Sun-Tshwane).

The Public Protector has in her possession the Payment Processing
Compliance Checklist Version 1:2015/2016 based on the Mpumalanga

Procurement Policy which indicates the following:

A single quotation is required if the amount for accommodation is less than
ten thousand rand (R 10 000,00);

Three quotations are required if the amount is between ten and thirty
thousand rands (R 10 000,00) and (R 30 000,00); and

Anything above R30 000.00, three quotations plus a Preferential
Procurement Policy Framework Act, 2000 (PPPFA) evaluation report
(80/20).

In this regard, Ms Shongwe’s stay from 14 to 15 December 2015 was
under ten thousand rand (R10 000, 00) and therefore required a single
guotation. However, the accommodation from 19 to 22 December 2015
was above R10 000, 00, but did not exceed thirty thousand rand (R30 000,
00) and thus required three quotations. Similarly, the accommodation
from 24 December 2015 to 02 January 2016, also required three
guotations and a PPPFA evaluation report (80/20) as it was above
(R30 000, 00).

On 15 November 2021, the Public Protector requested the Mpumalanga
Legislature to provide a copy of the Mpumalanga Legislature Annual
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6.1.19

6.1.20

Programme for 2015. The Legislature responded on 18 November 2021,

as follows:

“‘Please note that the Programme of the Legislature for Members is only
active for the duration in which it is intended. Once a new programme is
adopted, the Legislature will automatically remove the latter copy of the

programme from its records.

Against this background, the Legislature will not be in the position to assist

with the copy of the Legislature programme in 2015.”

Mr Khoza’s version

The Chief of Staff of the Mpumalanga Legislature, Mr Maurice Tebogo
Khoza, in an interview held on 25 May 2021, confirmed Ms Shongwe’s
version that political work falls outside the operations of the Legislature
and that it can be undertaken at any time during the year, even during

recess.

Response from the Department of Public Service and Administration
(DPSA)

A letter dated, 19 August 2022, was sent to the Director-General of DPSA,
Ms Yoliswa Makhasi (Ms Makhasi), as the custodian of the Ministerial
Handbook. In a response letter dated 03 October 2022, Ms Makhasi
indicated that in terms of the Ministerial Handbook, 2007, a member is
defined as Minister, Deputy Minister, and Premier, Member of the
Executive Council (MEC) and a Presiding Officer / Deputy Presiding
Officer in Parliament or in a Provincial Legislature. She contended further
that “...the provisions of the Ministerial Handbook, 2007, to some extent,
regulated matters in respect of Speakers as the Presiding Officer in

Parliament.”
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6.1.21

6.1.22

6.1.23

6.1.24

According to Ms Makhasi, paragraph 7 of the Ministerial Handbook, 2007
entitles the state to bear the costs of travel and subsistence of a member
for official purposes, therefore the Public Protector has to make a
determination on whether the trip undertaken by the Speaker constitutes

an official trip.

Response to the subpoena addressed to Mr. Hubert Shabangu, Secretary
to the Mpumalanga Legislature

A subpoena was sent to Mr Hubert Shabangu, Secretary to the
Mpumalanga Legislature, on 17 January 2023 requesting his response to
the common administrative practises in the Legislature relating to inter-
provincial travel arrangements for the Speaker, pre and post Ms
Shongwe’s accommodation at a hotel during the 2015/2016 festive

season.

Thenjiwe Nkosi Attorneys responded on behalf of Mr Shabangu on 23
January 2023, in which an affidavit deposed to by Mr Shabangu was
attached. In his affidavit, Mr Shabangu stated that the application
processes followed during 2014 to 2017, was similar to the current process
where the Chief of Staff, as the administrative head in the Office of the
Speaker, would draft a requisition memorandum for the Speaker, based
on the programme of the Legislature, which would then be forwarded to
the finance department for the travelling and accommodation

arrangements of the Speaker.

He stated further that this memorandum would detail the nature and extent
of the trip, including the departure and return dates. The memorandum
would then be submitted to the finance division, which is headed by the

Chief Financial Officer, where the procurement process is undertaken.
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6.1.25

6.1.26

6.1.27

6.1.28

6.1.29

Thenjiwe Nkosi Attorneys also attached a copy of the Ministerial
Handbook of 2007 and the Guide on the Provision of Support for the
Executive Authority, Deputy Chairperson of the National Council of
Provinces (NCOP) and Deputy Speakers of the Legislature, 2022. The

guide and the handbook are discussed hereunder.

Response to the Notice in terms of the provisions of Section 7(9)(a) of the
Public Protector Act, 1994

On 12 December 2022, the Public Protector received a response to the
above notice from Mokoena Attorneys, acting on behalf of Ms Shongwe.
In their response, they indicated that in terms of the Guide for Members of
the Executive® the scope of application of the Ministerial Handbook covers
Ministers, Deputy Ministers, Premiers and Members of the Executive

Council.

Mokoena Attorneys contended that the Speaker of the Provincial
Legislature is first an ordinary member of the Provincial Legislature and
once they are appointed as Presiding Officer of Parliament they still remain
a member of the Provincial Legislature and is therefore entitled to use the

Members' Handbook as a guide.

They stated further that, “It is unimaginable under what circumstances
would the Ministerial Handbook apply to a Speaker of the Provincial
Legislature who falls under a different arm of government whereas the
Ministerial Handbook also states that it applies only to members of the

Provincial and National Executive.”

Further to their response, Mokoena Attorneys contended that “...travelling
for political work is catered for by the Members' Handbook and Ms

Shongwe, as Speaker of the Provincial Legislature at the time, had

6 20 November 2019
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6.1.30

6.1.31

6.1.32

6.1.33

6.1.34

followed the procedure as set out above [Members Handbook] to have her
travelling expenses covered during the time in question while she was

travelling for political work.”

Mokoena Attorneys also emphasised the fact that Ms Shongwe had paid
back the public funds to the Legislature in full, although she did not have
to, since she was fully entitled to claim for these expenses whilst travelling

for political work in terms of the Members' Handbook.

In consultation with the Chief of Staff in the office of the Speaker of the
Mpumalanga Legislature, Mr Maurice Khoza, on 08 December 2022, it
was confirmed that the Speaker, Ms Masilela will provide feedback on the
remedial action, following further discussion with Mr Fana Vincent
Mlombo, MPL, the Chairperson of the Select Committee on Legislature

Oversight.

On 08 December 2022, the Chief of Staff in the office of the Premier of the
Mpumalanga Provincial Government, Mr Peter Nyoni, confirmed that the
Premier, Ms Mtshweni-Tsipane, concurs with the remedial action and will

provide the action plan on the implementation thereof.

On even date, the Secretary to the Mpumalanga Provincial Legislature,
Mr. Hubert Shabangu concurred with the remedial action and that an

action plan on the implementation thereof, will be provided.

The HoD of the Mpumalanga Department of Culture, Sport and
Recreation, Mr Godfrey Ntombela also concurred with the remedial action

and advised that an action plan in this regard will follow in due course.
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Applicable laws and prescripts

The Constitution of the Republic of South Africa, 1996

6.1.35 The Constitution of South Africa is the supreme law of the Republic and
all other laws should conform to the Constitution”.

6.1.36 Section 111(1) of the Constitution states that at the first sitting, after its
election or when there is a vacancy, a provincial legislature, must elect a

Speaker and a Deputy Speaker from amongst its members.

6.1.37 In terms of section 115 of the Constitution, a provincial legislature or any

of its committees may—

a) summon any person to appear before it to give evidence on oath or
affirmation, or to produce documents;

b) require any person or provincial institution to report to it;

c) compel, in terms of provincial legislation or the rules and orders, any
person or institution to comply with a summons or requirement in terms
of paragraph (a) or (b); and

d) ...

Financial Management of Parliament and Provincial Legislatures
Act, 2009 (FMPPLA)

6.1.38 The purpose of the Act is to inter alia, regulate the financial management
of Parliament and provincial legislatures in a manner consistent with its
status in terms of the Constitution; to ensure that all revenue, expenditure,
assets and liabilities of Parliament and provincial legislatures, are

managed efficiently, effectively and transparently.

7 Section 2 of the Constitution of the Republic of South Africa, 1996
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6.1.39 Section 3(2)(a) states that upon application of the Act to the Provincial
Legislature any reference in the Act to Parliament or a House, must be

construed as a reference to the provincial legislature concerned.

6.1.40 In terms of section 4(1) of the Act, an oversight mechanism of Parliament
must maintain  oversight of the financial management of

Parliament/Legislature.

Financial Management of Mpumalanga Provincial Legislatures Act,
2010 (FMMPLA)

6.1.41 “Executive Authority” means the Speaker of the Legislature who in terms
of section 4 is accountable to the Legislature for the effective and efficient

financial management of the Legislature.

6.1.42 “Fruitless and wasteful expenditure” is defined in the FMMPLA as
expenditure that was made in vain and would have been avoided had
reasonable care been exercised, while “irregular expenditure” is defined
as expenditure, incurred in contravention of, or that is not in accordance

with, a requirement of this Act or any other applicable legislation.

Schedule 1 of the FMMPLA: Code of Ethics for the Executive Authority

6.1.45 Section 2 of Schedule 1 provides that the Executive Authority must

conform to the principles of good governance set out in the Schedule.

6.1.43 In terms of section 3 provides that the Executive Authority, must:

a) fulfil all the obligations placed upon her or him by the Constitution, the
law and the rules, regulations and policies of the Legislature;
b) perform her or his duties and exercise her or his powers with honesty

and diligence and in accordance with the highest ethical standards.
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c) act in all respects in a manner that is consistent with the integrity of
her or his office; and

d) arrange her or his private affairs in a manner that will prevent real,
potential or apparent conflicts of interests from arising and, if such
conflict does arise, resolve the conflict in favour of the interests of the

Legislature and the public.

6.1.44 In terms of section 4 the Executive Authority may not:

a) use her or his position to enrich herself or himself or improperly

benefit any other person; and

b) expose herself or himself to any situation involving the risk of a
conflict between her or his official responsibilities and her or his

private interests.

6.1.45 The FMMPLA defines “Accounting Officer” as the Secretary to the
Legislature, and includes, where appropriate, a person acting as Secretary
to the Legislature, duly appointed by the Executive Authority in terms
of section 4(3) of this Act” and in terms of section 5 of the Act, the
Accounting Officer is accountable to the Executive Authority for the

financial management of the Legislature.

6.1.46 In terms of section 6(g) of the FMMPLA, the Accounting Officer must
ensure that any unauthorised, irregular and fruitless and wasteful
expenditure and other losses are prevented and appropriate steps are

taken where such expenditure has occurred.

6.1.47 Section 10(c)(iii), states that every official, who exercises financial
management responsibilities, must take all reasonable steps within that
official’s area of responsibility to ensure that any unauthorised expenditure,

irregular expenditure, fruitless and wasteful expenditure and other losses are
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prevented, and, when such expenditure or losses occur, they are reported to

the Accounting Officer.

6.1.48 In terms of section 11(1)(a), the Accounting Officer and other officials with
responsibility under this Act must act with fidelity, honesty, integrity and in

the best interests of the Legislature in managing its financial affairs.

6.1.49 In terms of section 32(1), the Accounting Officer is responsible for
managing the expenditure of the Legislature and in terms of sub-section
(2)(a), the Accounting Officer must ensure that the Legislature maintains
an effective system of expenditure control, which includes procedures for

the approval and authorisation of the withdrawal and payment of funds.

The Handbook for Members of the Mpumalanga Provincial
Legislature, 2014

6.1.50 The Mpumalanga Provincial Legislature Members Handbook, 2014
(Mpumalanga Handbook) serves as a guideline regarding benefits and
privileges which members are entitled to in the execution of their duties.
Incorporated into the handbook is a Code of Conduct and Ethics

applicable to members, which regulates probity in public life.

6.1.51 The Mpumalanga Handbook provides timelines within which Members
have to qualify for each benefit or privilege, including the period where a
Member loses office as well as, in some cases, for the time thereafter. It
also provides assistance in ensuring good governance in line with the

Code of Ethics for Members of the Mpumalanga Provincial Legislature.

6.1.52 In terms of paragraph 2 of the Mpumalanga Handbook, a “Member of the
Mpumalanga Provincial Legislature”is defined as those members who are
not covered by the provisions of the Ministerial Handbook for Members of
the Executive and Presiding Officers, and the Speaker is defined as the
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6.1.53

6.1.54

6.1.55

Presiding Officer. As Presiding officer, the privileges of the Speaker are
therefore covered under the Ministerial Handbook for Members of the
Executive and Presiding Officers and not under the Handbook for

Members of the Mpumalanga Provincial Legislature.

In terms of paragraph 3.7.3.1 of the Mpumalanga Handbook, the
Legislature must allocate twelve (12) tickets to members per annum to
enable a Member to attend to political work. Paragraph 3.7.3.2 states that
the request to travel must be approved by the Speaker, upon receipt of
motivation from the relevant Chief Whip and must be offset against the

number of air tickets allocated to the Member concerned.

In terms of paragraph 3.7.3.3, the Legislature must arrange
accommodation for a Member doing political work outside the province,
otherwise paragraph 3.7.2.2(f), will apply. Paragraph 3.7.2.2(f) states that
if a Member is performing either political or legislature work in the province,
accommodation must be arranged within the province, it is only in extreme
circumstances and by prior approval by the Speaker that a member can
be accommodated outside the province.

Ministerial Handbook for Members of the Executive and Presiding
officers Approved by Cabinet on 7 February 2007 (previous

Ministerial Handbook)

The previous Ministerial Handbook applied at the time of the occurrence
of the incident in question and served as guideline for benefits and
privileges, to which Members and their families were entitled, in the
execution of their duties. These benefits and allowances referred to both
the time during term of office and in some cases to the time thereafter. The
previous Ministerial Handbook incorporated the Executive Code of Ethics,

which regulated probity in public life.
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6.1.56

6.1.57

6.1.58

6.1.59

6.1.60

The definition of “Member/s” referred to a Minister, Deputy Minister,
Premier, Member of the Executive Council (MEC) and a Presiding
Officer/Deputy Presiding Officer in Parliament or in a Provincial
Legislature, except in cases where specific categories of the above

members are mentioned as national or provincial members.

In terms of paragraph 7.1.1, Chapter 3 of the previous Ministerial
Handbook, the State (relevant Department) met the costs of travel and
subsistence of members for official purposes as prevailing terms and

conditions.

Paragraph 7.1.2, Chapter 3 of the previous Ministerial Handbook stated
that, members, their spouses and dependent children who out of necessity
could not remain at home were entitled to accommodation and
subsistence at the expense of the relevant Department (in any hotel or
hostelry) when fulfilling official duty away from their ordinary places of
residence, as well as in cases where spouses fulfil official duties on their

own.

In terms of the aforesaid provision, the Legislature undertook the
expenses of the Speakers for accommodation when fulfilling official

duties away from their ordinary places of residence (own emphasis).

In terms of paragraph 7.1.4, Chapter 3 of the previous Ministerial
Handbook, every claim for reimbursement of expenses submitted by
Members in terms of these provisions had to furnish details of the
expenses and include a certificate signed by them or by their Private
Secretaries on their behalf to the effect that the expenses were actually
incurred and that they could lawfully be debited to the State in terms of

these prescripts. If at all possible, receipts had to substantiate claims.
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6.1.61

6.1.62

6.1.63

6.1.64

6.1.65

Executive Ethics Code, Chapter 1 of the Ministerial Handbook for
Members of the Executive and Presiding officers, 2007

In terms of clause 2.3(e) of the Code, Members may not expose
themselves to any situation involving the risk of a conflict between their

official responsibilities and their financial and/or personal interests.

Guide for Members of the Executive, 2019

This Guide replaced the previous Ministerial Handbook of 2007. In terms
of the scope of the guide, only Ministers, Deputy Ministers, Premiers and
Members of the Executive Council are covered under this guide since its
adoption by Cabinet in 2019 and Presiding Officers are no longer included

in the definition of a member.

Guide on the Provision of Support to the Executive Authority, Deputy
Chairperson of the NCOP and Deputy Speakers of the Legislature,
adopted by the Speakers Forum of South Africa on 13 April 2022

The purpose of the Guide is to provide guidelines on the provision of
benefits, tools of trade, allowances, security arrangements and
administrative support services by Legislatures to the Executive Authority,
the Permanent Deputy Chairperson of the NCOP and Deputy Speakers of

the Legislature.

This Guide is applicable to the Executive Authority, Permanent Deputy

Chairperson of the NCOP and Deputy Speakers.

“Executive Authority of the Legislature™ in respect of Parliament means the
Speaker of the National Assembly and the Chairperson of the National
Council of Provinces and in respect of the Provincial Legislature, it means

the Speaker of the Legislature.
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6.1.66

6.1.67

6.1.68

6.1.69

In terms of paragraph 6.1.1 thereof, the Legislature carries the costs of
travel and subsistence for official purposes as per the prevailing terms and
conditions. A claim on distance travelled for the use of a private motor

vehicle, shall be lodged in terms of clause 2.3 of Chapter 2.

Paragraph 6.1.3 states that the Executive Authority, the Deputy
Chairperson of the NCOP, the Deputy Speaker, or their spouses and
dependant children who out of necessity cannot remain at home, are
entitled to accommodation and subsistence allowance at the expense of
the relevant Legislature (in any hotel or hostelry), when fulfilling official
duty away from their ordinary places of residence, also as well as in cases

where spouses fulfil official duties on their own.

Mpumalanga Legislature Supply Chain Management Policy (undated)

In terms of paragraph 6.2.8, the value of the asset, goods or services shall

determine the procurement procedure:

a) A single quotation is required if the amount is less than R 10 000.00;

b) Three quotations are required if the amount is between R 10 000.00

and R 30 000.00; and

c) Anything above R30 000.00, three quotations plus a Preferential

Procurement Policy Framework Act, 2000 (PPPFA) evaluation report
(80/20).

Analysis

The complaint was lodged in terms of section 4(1)(b) of EMEA, which

“

provides inter alia that, the Public Protector “...must investigate in

accordance with section 3, an alleged breach of the Code of Ethics on
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6.1.70

6.1.71

6.1.72

6.1.73

receipt of a complaint by the Premier or a member of the provincial
legislature of a province, if the complaint is against an MEC of the

province”.

However, these allegations were raised against Ms Shongwe in her former
capacity as Speaker of the Mpumalanga Provincial Legislature, and as a
result of this position, EMEA and the Executive Ethics Code do not apply
to Ms Shongwe, as she is not a Member of the Executive. During the
assessment and preliminary investigation of this matter in terms of section
7(1)(a) of the Public Protector Act and, in light of the fact that Ms Shongwe
was not an Member of the Executive, the Public Protector could not
investigate the matter in terms of EMEA but rather conducted the

investigation in terms of 6(4)(a)(i) the Public Protector Act.

The expenditure incurred by the Legislature for the accommodation of Ms
Shongwe was incurred contrary to the relevant prescripts. The Legislature
processed the accommodation of the former Speaker in terms of the
Handbook for Members of the Mpumalanga Provincial Legislature and not
in accordance with the Ministerial Handbook for Members of the Executive

and Presiding Officers.

In her affidavit, Ms Shongwe stated that she has an oversight responsibility
which is derived from the PFMA. The FMMPLA confirms that the Speaker
is the Executive Authority and accountable to the Legislature for the

effective and efficient financial management of the Legislature.

Ms Shongwe violated clause 7.1.2 of the previous Ministerial Handbook,
which stated that members were entitled to accommodation and
subsistence at the expense of the relevant Department (in any hotel or
hostelry) when fulfilling official duties away from their ordinary places of

residence.
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6.1.74 Ms Shongwe was accommodated at the Southern Sun International Hotel
in Pretoria to do “political work”. However, the privilege to engage in party
political work, was afforded to Members of the provincial legislature as
prescribed in the Mpumalanga Handbook, which excluded the
Speaker/Presiding Officer. The previous Ministerial Handbook, on the
other hand, did not provide for official benefits and privileges to members
for the purposes of party political engagements.

6.1.75 It is clear that Ms Shongwe did not separate her official duties and party
political engagements and that she should have ensured that she does not
use her position, powers and resources to attend to party political

activities.

6.1.76 Ms Shongwe stated in the interview with the Public Protector that 12
tickets (trips) are afforded to members per year to attend to political work
and at the time, she had tickets left and utilized them accordingly.
However, these trips must be endorsed by the Chief Whip of the political
party and approved by the Speaker. The handbook is silent on trips
undertaken by the Speaker.

6.1.77 Ms Shongwe conceded to undertaking the trip to Pretoria and staying at
the Southern Sun International Hotel from 14 December 2015 to 02
January 2016. She contended that the purpose of her stay was to do
political work as provided for in the Mpumalanga Handbook, which makes
provision for accommodation for Members doing political work outside the

province®.

6.1.78 In terms of the provisions of the Mpumalanga Handbook, the Speaker is
defined as the Presiding Officer and not as a member and therefore the
provisions in the Mpumalanga Handbook do not apply to her as a

8Clause 3.7.3.3.
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Presiding Officer. As a Presiding Officer, the Speaker is guided by the
provisions of the Ministerial Handbook.

6.1.79 As per the Ministerial Handbook, the definition of “Member/s” referred to a
Minister, Deputy Minister, Premier, Member of the Executive Council
(MEC) and a Presiding Officer/Deputy Presiding Officer in Parliament or
in a Provincial Legislature, except in cases where specific categories of

the above members are mentioned as national or provincial members.

6.1.80 The Ministerial handbook does not make provision for the Presiding Officer
to be accommodated at a hotel to do political work. On the contrary, the
Ministerial Handbook makes provision for accommodation and
subsistence at the expense of the Mpumalanga Legislature only in the
execution of official duties by the Presiding Officer, away from her ordinary
place of residence®. Ms Shongwe should have been well aware of this

distinction.

6.1.81 Travelling for official purposes refers to operations of the Legislature and

travelling for political work refers to the operations of the political party.

6.1.82 In the absence of evidence to the contrary, it is the Public Protector’s
considered view that Ms Shongwe’s accommodation at the Southern Sun
International Hotel, was for reasons other than official business at the
expense of the state. In this regard, Ms Shongwe exposed herself to a
situation involving the risk of a conflict between her official responsibilities
and her personal interests, contrary to clause 2(3)(e) of the Executive
Ethics Code, Chapter 1 of the previous Ministerial Handbook.

6.1.83 In their response to the section 7(9) notice issued by the Public Protector
on 01 December 2022, Mokoena Attorneys, acting on behalf of Ms

% Clause 7.1.2 of the Ministerial Handbook.
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6.1.84

6.1.85

6.1.86

6.1.87

6.1.88

Shongwe, erroneously referred to the Guide for Members of the Executive,
issued on 20 November 2019, instead of the Ministerial Handbook for
Members of the Executive and Presiding officers, 2007. The cause of the
incident occurred between December 2015 and January 2016 and as

such, the Guide for Members of the Executive, 2019 is not applicable.

The SCM process followed by the functionaries in the Mpumalanga
Legislature, for the accommodation of Ms Shongwe was irregular as the
approval for the accommodation was done using the incorrect handbook
and was contrary to the SCM Policy, in terms of paragraph 6.2.8 which
requires three quotations and a PPPFA Evaluation report. The Legislature
obtained one price quotation as opposed to the three quotations as

prescribed by the Policy.

Furthermore, the SCM process followed by the Legislature to arrange
accommodation for the Speaker/Presiding Officer, was irregular as the
accommodation from 19 to 22 December 2015 was above ten thousand
rand (R10 000.00) but not exceeding thirty thousand rand (R30 000.00)
and required three quotations.

Similarly, the accommodation from 24 December 2015 to 02 January
2016, also required three quotations and a PPPFA evaluation report
(80/20) as it was above thirty thousand rand (R30 000.00).

It was noted by the Investigation Team that the SCM Policy provided by
the Legislature was undated, which raises concerns of validity of the
Policy.

The Mpumalanga Handbook distinguishes between domestic travelling for

official purposes and travelling to do political work. Travelling for official
purposes refers to operations of the Legislature and travelling for political
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6.1.89

6.1.90

6.1.91

6.1.92

6.1.93

work refers to the operations of the political party. The two cannot be used

interchangeably.

Mokoena Attorneys, acting on behalf of Ms Shongwe indicated in their
response to the Public Protectors’ section 7(9) notice, that as a former
Speaker of the Mpumalanga Legislature, Ms Shongwe was not covered
by this guide (in other words the current Ministerial Handbook) as she was

neither Minister, Deputy Minister, Premier nor MEC.

However, the Guide was only issued on 20 November 2019 and the
incident occurred between December 2015 and January 2016, when the
regulatory framework was still governed by the Previous Ministerial
Handbook.

The FMMPLA defines “Accounting Officer” as the Secretary to the
Legislature, and includes, where appropriate, a person acting as Secretary
to the Legislature, duly appointed by the Executive Authority in terms of
section 4(3) of this Act” and in terms of section 5 of the Act, the Accounting
Officer is accountable to the Executive Authority for the financial

management of the Legislature.

From 2014 to 2018, Ms Shongwe was the Speaker of the Mpumalanga
Provincial Legislature. During this period, Mr Mwale was the Secretary of
the Mpumalanga Legislature and he was the Accounting Officer,
accountable to the Speaker for the financial management of the

Legislature.

In terms of section 6(g) of the FMMPLA, the Accounting Officer must
ensure that any unauthorised, irregular and fruitless and wasteful
expenditure and other losses are prevented and appropriate steps are

taken where such expenditure has occurred.
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6.1.94

6.1.95

6.1.96

6.1.96.1

6.1.96.2

6.1.96.3

In this regard, the Accounting Officer was required to ensure that irregular
expenses were prevented when processing the accommodation of Ms
Shongwe and to ensure that he takes appropriate steps against those,
whose conduct resulted in irregular expenditure in accordance with
section 6(g) of the FMMPLA.

It is unclear why Ms Shongwe reimbursed the S&T allowance before the
interview with the Public Protector as she contended that according to the
handbook, she was legally entitled to S&T allowances since the travel and
accommodation was undertaken in the course and scope of her “political
work”, which she felt was permitted in terms of the applicable legal

prescripts.

Conclusion

Based on the information and evidence obtained during the investigation
and the application of the legal framework to the facts of the matter, it can

be concluded that:

Ms Shongwe acted contrary to clause 7.1.2 of the previous Ministerial
Handbook, which stated that members were entitled to accommodation
and subsistence at the expense of the relevant Department (in any hotel
or hostelry) when fulfilling official duties away from their ordinary places of

residence.

It is concluded that Ms Shongwe did not separate her official duties and
party political engagements and that she should have ensured that she
does not use her position, powers and resources to attend to party political

activities.

It is further concluded that the SCM process followed by the functionaries
in the Mpumalanga Legislature, for the accommodation of Ms Shongwe
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6.2

6.2.1

6.2.2

6.2.3

6.2.4

was irregular as the approval for the accommodation was done using the

incorrect handbook and was contrary to the SCM Policy.

Whether the procurement of the services of Frugacode CC for the
supply of security and data integrity systems (SAP) was irregular
and if so, whether such conduct constitutes improper conduct in
terms of section 182(1) of the Constitution and maladministration in
terms of section 6(4)(a)(i) of the Public Protector Act, 1994

Common Cause issues

The Mpumalanga SAP support and maintenance services tender no.
RFB2017/MPL/05/02 was advertised on 14 May 2017, with a closing date
of 05 June 2017.

Frugacode CC was appointed by the Mpumalanga Provincial Legislature
on 06 September 2017 to provide System, Applications and Products

(SAP) Support and Maintenance services for a period of three (3) years.
Issue in dispute

The issue for the Public Protector’s determination is whether the tender
awarded to Frugacode CC'’s for a SAP contract was awarded irregularly
on the basis that Frugacode CC used a SAP accreditation certificate that

was not registered in its own name.

The Complainant’s version

The Complainant provided a City Press newspaper article dated 22 August
2018 to articulate her complaint in which it was stated that the *
Mpumalanga legislature speaker, Thandi Shongwe, and two officials face
charges of tender fraud and corruption to the value of R29.4 million.” The
Complainant also stated that these allegations emanated from the Auditor-

General’s findings in respect of the irregular award of a tender for a SAP
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6.2.5

6.2.6

6.2.7

6.2.8

contract amounting to approximately R19.6 million, that was awarded to
Frugacode CC on 06 September 2017.

The newspaper article stated further that the Auditor-General found that
Frugacode CC’s SAP contract was awarded unfairly on the basis that
Frugacode CC used a SAP accreditation certificate that was not registered

in its own name.

On 25 June 2019, the Public Protector sent letters to Ms Shongwe and the
Premier of the Mpumalanga Province, Ms Refilwe Mtsweni, respectively,
to inform them of the allegations raised by the Complainant. On 19
September 2019, a letter was also sent to the Secretary of the Legislature,
Mr Mwale, to request documentation and information in connection with

the tender allegedly irregularly awarded.

Ms Shongwe’s response

On 19 July 2019 the Public Protector received a response from Mokoena
Attorneys, acting on behalf of Ms Shongwe. In the response, Ms Shongwe
contended that the Frugacode CC tender was done in accordance with
the Mpumalanga Provincial Legislature Procurement Policy. She stated
further that the Specification, Evaluation and Adjudication Committees

were established to work on the above tender.

Ms Shongwe’s attorneys also stated that after approval of the designs by
the Specifications Committee, Supply Chain Management (SCM)
prepared the bid documents and made the necessary arrangements to
advertise. After the closing date for bid submissions, SCM submitted all
the bid documents, including its report to the Evaluation Committee in

terms of the responsiveness of the bid documents.
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6.2.9

6.2.10

6.2.11

6.2.12

6.2.13

Ms Shongwe further indicated that after the evaluation process, the
Evaluation Committee compiled its report and submitted same, together
with the bid documents which were responsive to the bid requirements, to
the Adjudication Committee. The Adjudication Committee made its
recommendations in terms of the successful bidder to Mr Mwale, who in

turn made the appointment.

It was argued by Ms Shongwe’ attorneys that during this entire
procurement process, she did not play any role and is “only shown the
recommendations”. In addition, all the above documents and reports of the
various committees are in the custody of the Accounting Officer, being the

Secretary for the Legislature, who in this instance is Mr Mwale.

In this regard the Investigation team sent a letter to the current Speaker of
the Mpumalanga Legislature, Ms MC Masilela (Ms Masilela), dated 15
August 2022, to enquire under which circumstances, Ms Shongwe was

permitted to be shown the recommendations.

Ms Masilela’s response

In her response dated 24 August 2022, Ms Masilela stated that the
Financial Management of Parliament and Legislatures Act (FMPPLA) as
well as the Supply Chain Management Regulations issued in the FMPPLA
are silent in terms of the circumstances under which the Speaker may be

shown recommendations for the appointment of a successful bidder.

Furthermore, she also stated that in terms of SCM Regulation 7(9)(b), the
Bid Adjudication Committee makes recommendations to the Accounting
Officer to make a final award or on how to proceed with any a procurement.
Also, that there is no proviso in the FMPPLA or SCM Regulations which
require the Accounting Officer to share the recommendations with the
Speaker. The Legislature does not have any records indicating that the
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6.2.14

6.2.15

6.2.16

6.2.17

6.2.18

bid adjudication committee’s recommendations were shown to Ms

Shongwe.

She contended further that in terms of FMPPLA and SCM Regulations,

the Speaker does not play any role in procurement processes.

Mr Mwale’s response

Mr Mwale responded to the allegations on 28 October 2019. In his
response he indicated that the tender for SAP support and maintenance
was advertised on 13 February 2017 and that it closed on 22 March 2017.
He stated that the tender was initially awarded to Sarafusion (Pty) Ltd in a
Joint Venture (JV) with Frugacode on 26 April 2017, at an amount of
twenty million, five hundred and twenty thousand rand (R 20 520 000.00).

He averred that the Legislature received a letter of withdrawal, dated 08
May 2017 from one of the partners in the Joint Venture, which resulted in
the Legislature cancelling the tender by notifying all service providers who
submitted bids. A notice of withdrawal dated 12 May 2017 was issued to

the Joint Venture.

A re-advertisement inviting service providers to tender for SAP support
and maintenance was issued, with a closing date of 05 June 2017. Mr
Mwale attached the re-advertisement published in the City Press on 14

May 2017, to his response.

Mr Mwale contended that ten (10) bids were received and screened by
Supply Chain officials for responsiveness in terms of mandatory
requirements as specified in the tender document. A screening report was

drafted for presentation to the Bid Evaluation Committee (BEC).
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6.2.19

6.2.20

6.2.21

6.2.22

He also stated that the BEC convened to evaluate bids on 22 August 2017
after the closure of the tender submissions. Mr Mwale provided the Public
Protector with a copy of the attendance register in this regard. He indicated
that bids were evaluated in terms of the evaluation criteria stated in the
approved Bid Specification and in accordance to the provisions of the
PPPFA wherein the 80/20 Preferential Point System was applied. The 80
points were allocated to price and 20 points for BBB-EE status.

The members of the Bid Evaluation Committee (BEC) were:

Name Position Role in committee
Mr C Mabunda Acting Senior Manager: SCM Chairperson

Ms N Khoza Manager: ERP Member

Mr M NKosi Manager: Procurement Member

Mr C Khoza Assistant Manager: Procurement Scribe

Mr Mwale stated further that of the ten (10) bids received, only three (3)
were responsive. The Bid Evaluation Committee had satisfied itself that
bids were correctly eliminated by going through all tender submissions.
Reasons for elimination were documented in the Bid Evaluation Report

which was attached to his response.

According to Mr Mwale, the Bid Evaluation Report dated 25 August 2017
which the Public Protector is in possession of, indicated that the three (3)
responsive bidders were Frugacode CC; EOH Mthombo (Pty) Ltd and
Gijima Holdings. Below is a list of seven (7) companies that were

unresponsive and the reasons for its disqualification:

Company Name Findings

Did not quote according to Hybrid, Onsite & Offside
Maputunuka (PTY) LTD modes as explained during compulsory briefing
which was held on the 26th May 2017.

Did not quote according to Hybrid, Onsite & Offside
Skycode (PTY) LTD modes as explained during compulsory briefing
which was held onthe 26th May 2017.
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6.2.23

6.2.24

6.2.25

Company Name Findings

Did not quote according to Hybrid, Onsite & Offside
LenAfrica(PTY)LTD modes as explained during compulsory briefing
which was held on the 26th May 2017.

Did not quote according to Hybrid, Onsite & Offside

Treeheads (Pty) Ltd modes as explained during compulsory briefing which
was held onthe 26th Mav 2017.
Shobza Did not enclose SAP Accreditation

Did not enclose finger prints of all directors on SAPS
Afrozest (PTY) LTD 9X(a), Company Profile, outlining relevant experience
and contactable references and SAP Accreditation.

_ Did not enclose original/certified copies of
Tech Mahindra company regstration certificate and SAP

It was also submitted that the three (3) responsive bids were evaluated for
functionality and members of the BEC scored the bids in accordance with
stipulated functionality score set out in the bid specification. All these three
(3) bidders managed to score above an average of 70%. They were
evaluated further on price and BBB-EE status i.e. the 80/20 preferential

point system.

Mr Mwale further contended that in the final step (80/20 preferential
preference point system), Frugacode CC scored the highest points
compared to the other bidders. The Public Protector is in possession of
the score sheets wherein EOH Mthombo (Pty) Ltd scored 65,30 , Gijima
Holdings scored 58,70 and Frugacode scored 100,00. The Bid Evaluation
Committee recommended on 25 August 2017 that Frugacode be awarded
the bid at an amount of nineteen million five hundred and fifty nine

thousand, one hundred and sixteen rand, eighty cents (R 19 559 116, 80).

The Bid Adjudication Committee (BAC) comprised of the following

members:
Name Position Role in committee
Mr M Mpika Executive Manager: Financial Governance Chairperson
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6.2.26

6.2.27

6.2.28

6.2.29

Mr ZR Mkhatshwa | Senior Manager: Information Technology (IT) | Member
Mr MA Mdaka Manager: Office of the Secretary Member
Ms NP Madonsela | Secretary to Senior Manager: SCM Scribe

In its report dated 5 September 2017, the BAC recommended Frugacode
CC on the basis of it meeting the threshold of functionality evaluated for
price and BBBEE status. Mr Mwale approved the recommendation and
issued an appointment letter dated 06 September 2019. The Public
Protector is in possession of the appointment letter and the Service Level
Agreement (SLA) between Frugacode CC and the Mpumalanga

Legislature.

On the allegations that Frugacode CC's SAP contract was awarded
unfairly because Frugacode used a SAP accreditation certificate that was
not in its name, Mr Mwale contended that Frugacode CC included in their
bid documents a SAP Accreditation Certificate of a company, named
Lejara Global Solutions (Pty) Ltd (Lejara), which Frugacode was
partnering with in providing the services to the Legislature. In their bid
documents Frugacode also included a letter confirming their strategic
partnership with Lejara and also provided a copy of Lejara's SAP
Accreditation Certification, which Mr Mwale provided to the Public

Protector.

Mr Mwale argued that both companies’ names were included in the bid
documents, which confirmed that the provision of SAP support and
maintenance will be executed by both companies in the form of a
partnership. He contended that having considered that a partnership is
one of the types of companies that service providers/individuals are
allowed to form, the SAP accreditation certification of the partnering

company was accepted and considered during the evaluation process.

The invitation for the Mpumalanga SAP support and maintenance services
tender no. RFB2017/MPL/05/02 advertised in the City Press on 14 May
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6.2.30

6.2.31

2017, outlined the following mandatory requirements, “The following

documents MUST be submitted with the bid proposal (mandatory) —

a) Certified copies of the company registration certificate;

b) Original valid tax clearance certificate;

c) Company profile, outlining relevant experience and contactable
references;

d) BBBEE credentials;

e) SAP Accreditation;

f)  Consultants CV;,

g) Fingerprints on SAPS 91(a).”

The Public Protector is also in possession of the bid documents submitted
by Frugacode which contains a copy of the accreditation certificate dated
22 May 2017 issued in the name of Lejara. Frugacode did not submit
accreditation in its own name as was mandatory in terms of the tender
advert. Frugacode also attached a letter signed by the Director of Lejara,
T Fikeni, dated 31 May 2017 confirming the strategic partnership with
Frugacode.

The Public Protector is also in possession of the Auditor General of South
Africa (AGSA) Management Report on the audit conducted on the
Mpumalanga Legislature for the year which ended on 31 March 2018,
which indicated that one contract to the value of nineteen million five
hundred and fifty nine thousand, one hundred and sixteen rand, eighty
cents (R 19 559 116, 80) (Frugacode) was awarded based on criteria that
differed from the original specifications. According to the AGSA, the
contract was awarded to a bidder who had to partner with another supplier
in order to meet the pre-qualification criteria. Consequently, the criteria
that the bidder was evaluated on differed from those stipulated in the
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6.2.32

6.2.33

6.2.34

6.2.35

6.2.36

original invitation for bidding, contrary to the provisions of regulation 4(1)

and (2) of the Preferential Procurement Regulations.

The AGSA’s management report dated 31 July 2018 indicated further that
the contract was awarded to Frugacode, who had to partner with another
supplier (Lejara) in order to meet the pre-qualification criteria.
Consequently, the criteria on which Frugacode was evaluated on, differed

from those stipulated in the original invitation for bidding.

The AGSA report further indicated in paragraph 41 that in terms of the
procurement regulations, a tender that fails to meet any pre-qualifying
criteria stipulated in the tender documents is in contravention of the

preferential procurement regulations?©,

In the AGSA findings on the SAP support and maintenance contract, the
procurement processes indicated the awards on which non-compliance
was identified and it amounted to nineteen million five hundred and fifty
nine thousand, one hundred and sixteen rand (R 19 559 116, 80).

Applicable laws and prescripts
The Constitution of the Republic of South Africa, 1996

The Constitution of South Africa is the supreme law of the Republic and

all other laws should conform to the Constitution.

Section 217(1) states that when an organ of state in the national, provincial
or local sphere of government, or any other institution identified in national
legislation, contracts for goods or services, it must do so in accordance
with a system which is fair, equitable, transparent, competitive and cost-

effective.

10 Regulation 4(2) of the Preferential Procurement Policy Framework Act, 2000: Preferential Procurement Regulations, 2017

61


https://en.wikipedia.org/wiki/Law

Report of the Public Protector

6.2.37

6.2.38

6.2.39

Financial Management of Mpumalanga Provincial Legislature Act,
2010

In terms of section 40, the Accounting Officer must-

(@) implement the supply chain management policy;

(b) take all reasonable steps to ensure that proper mechanisms are in
place to minimise dishonesty, favouritism and unfair and irregular
practices;

(c) ensure that contracts concluded for the supply of services and
goods are properly enforced;

(d)

(e)

Mpumalanga Legislature Supply Chain Management Policy, 2016

The Policy outlines the process for efficient, effective and uniform
planning and procurement of all goods and services required for the

functioning of the Legislature.

In terms of paragraph 6.2.9.4.1 to 6.2.9.4.3 of the policy, the bidding
process shall apply to all procurement requirements with a value estimated
at more than R1 000 000. In the Request for Bid (RFB) process all
prospective suppliers shall compete on the same terms without knowledge
of their competitor's bids. Competitiveness shall be maintained throughout
the process and all stages of the process shall be conducted in an open,
transparent, fair, equitable and competitive manner. This means ensuring
that:

a) ...;
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b) ...;
¢) The conditions and protocols published in the RFB shall be strictly adhered

to, particularly during the bid evaluations.

Preferential Procurement Regulations, 2017

6.2.40 Regulation 4(1) states that an organ of state can decides to apply a pre-

qualifying criteria to advance certain designated groups.

6.2.41 In terms of Regulation 4(2), a tender that fails to meet any pre-qualifying

criteria stipulated in the tender documents is an unacceptable tender.

Analysis

6.2.42 In terms of section 4 of the Financial Management of Mpumalanga
Provincial Legislature Act, 2010, state institutions should contract for
services in a fair, equitable and transparent manner. The Mpumalanga
Provincial Legislature is an organ of state and therefore is expected to

comply with these provisions.

6.2.43 In terms of the bid documents, all companies that were bidding for the SAP
contract were required to submit an Accreditation Certificate. In this
instance when Frugacode CC submitted their bid documents, they
included a SAP Accreditation Certificate of Lejara, (and not in their own
name) which company they were partnering with, in bidding to provide the
service to the Legislature. Despite the Mpumalanga Legislature having
supply chain management processes and procedures in place, both the
BEC and BAC considered and accepted the Accreditation Certificate of
Lejara during the evaluation process. The Secretary, Mr Mwale, in his
capacity as Accounting Officer, approved the recommendations of the

BAC and he appointed Frugacode as the successful bidder.
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6.2.44

6.2.45

6.2.46

6.2.46.1

6.2.46.2

6.2.46.3

The RFB for the SAP support and maintenance tender bid proposal, must
be accompanied by a SAP Accreditation Certificate. Frugacode CC
provided the certification, however, it belonged to another company,
Lejara Global Solutions (Pty) Ltd. As such, the condition in the RFB was
therefore not strictly adhered to and Frugacode should have been
disqualified, in line with paragraphs 6.2.9.4.1 to 6.2.9.4.3 of the

Mpumalanga Legislature Supply Chain Management Policy.

The SAP contract was awarded to Frugacode who partnered with another
supplier (Lejara) in order to meet the pre-qualification and mandatory
criteria. Consequently, the criteria that Frugacode was evaluated on,
differed from those stipulated in the original invitation for bidding, contrary
to the provisions of Regulation 4(1) and (2) of the Preferential Procurement

Regulations.
Conclusion

Based on the information and evidence obtained during the investigation
and the application of the legal framework to the facts of the matter, it is

concluded that:

The Accounting Officer, Mr Mwale, is responsible for the supply chain

management process and any irregularities in respect thereof.

The AGSA Management Report on the audit of the Mpumalanga
Legislature for the financial year ended 31 March 2018, found that there
were “awards on which non-compliance was identified” which amounted to
R19 559 117,80. This amount is for the Frugacode CC SAP support

contract.

With regard to the provision of the SAP support and maintenance contract
awarded to Frugacode CC, it was established that the contract was

contrary to the provisions of regulation 4(1) and (2) of the Preferential
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6.2.46.4

6.2.46.5

6.3

6.3.1

6.3.2

Procurement Regulations, as it was based on a pre-qualification and
mandatory criteria that differed from the original bid invitation. Frugacode
did not possess a SAP Accreditation Certificate as required in terms of the
specifications for the tender and subsequently entered into a partnership
agreement with Lejara Global Solutions (Pty) Ltd, who had a SAP
Accreditation Certificate.

The bid invitation did not provide for a partnership with another service
provider in order to meet the mandatory tendering conditions or pre-

gualification criteria.

Both the Evaluation Committees condoned this partnership, contrary to the
provisions of regulation 4(1) and (2) of the Preferential Procurement

Regulations.

Whether the procurement of the services of Junox 210 CC by the
Mpumalanga Legislature to supply photocopier machines was
irregular and if so, whether such conduct constitutes improper
conduct in terms of section 182(1) of the Constitution and
maladministration in terms of section 6(4)(a)(i) of the Public Protector
Act, 1994

Common Cause issues

The tender for the Mpumalanga Provision of multi-function copiers/devices
for the period of 36 months Ref no. RFB/2017/MPL/05/03, was advertised
on 14 May 2017, with a closing date of 05 June 2017.

Junox 210 (Junox) is a Close Corporation (CC) appointed on 01 July 2017,

by the Mpumalanga Legislature, as the service provider to provide

multifunctional copiers and devices.
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6.3.3

6.3.4

6.3.5

6.3.6

6.3.7

Issue in dispute

The issue for the Public Protector’s determination is whether the tender
for multifunctional copier/devices was irregularly awarded to Junox 210

CC, which allegedly did not submit a valid tax clearance certificate.

The Complainant’s version

The Complainant provided a City Press newspaper article dated 22 August
2017 to articulate her complaint in which it was stated that the “Former
Mpumalanga legislature speaker, Thandi Shongwe, and two officials face
charges of tender fraud and corruption to the value of R29.4 million.” The
article stated that these allegations emanated from the AGSA'’s findings in
respect of the irregular award of a tender amounting to approximately R9.9
million to Junox 210 CC on 01 July 2017, for the supply of photocopier

machines for a period of three years.

It was stated in the article that the AGSA found that Junox 210 CC did not

submit a valid tax clearance certificate.

Ms Shongwe’s response

A letter was dispatched to Ms Shongwe on 25 June 2019, to inform her of

the allegations raised by the Complainant.

The Public Protector received a response from Mokoena Attorneys on 19
July 2019, which stated inter alia that after the evaluation process, the
Evaluation Committee compiled its report and submitted same, together
with the bid documents which were responsive to the bid requirements, to
the Adjudication Committee. The Adjudication Committee made its
recommendations in terms of the successful bidder to Mr Mwale, who in
turn made the appointment. The Attorneys indicated that Ms Shongwe did

not play any role and is “only shown the recommendations”.
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6.3.8

6.3.9

6.3.10

6.3.11

6.3.12

In this regard the Investigation team sent a letter to the current Speaker of
the Mpumalanga Legislature, Ms MC Masilela (Ms Masilela), dated 15
August 2022, to enquire under which circumstances, Ms Shongwe was

permitted to be shown the recommendations.

In this regard a letter was sent to the Speaker of the Mpumalanga
Legislature, Ms MC Masilela, dated 15 August 2022 as discussed at par.
6.2.12 above and she responded to a letter dated 24 August 2022, as
discussed at par. 6.2.12 to 6.2.14 supra.

Mr Mwale’s response

A letter was also sent to the former Secretary for the Mpumalanga
Legislature, Mr Mwale, on 19 September 2019 to request documentation
and information in connection with the tender awards alleged to be

irregular.

Mr Mwale responded to the allegations on 28 October 2019. In his
response, he explained that the contract for the hiring of photocopy
machines had expired (no date was provided) and was operating on a
month-to-month basis. During this period, the Institutional Support Section
drafted the specifications for Multifunction Devices/Copiers. These
specifications were submitted to the Supply Chain Management (SCM)
section to facilitate their presentation to the Bid Specification Committee
for discussion and recommendation to seek approval from the Secretary

to the Legislature, who is Mr Mwale.

On 05 May 2017, Mr Mwale appointed the bid committees to deal with the
provision of Multifunction Devices/Copiers tender for a period of thirty six
(36) months. Furthermore, that after approval of the specifications in

accordance with the SCM policy, the provision of Multifunction
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6.3.13

6.3.14

6.3.15

6.3.16

Devices/Copiers tender was advertised in the weekend newspaper dated
14 May 2017 and it closed on 05 June 2017. Mr Mwale attached the
advertisement to his response.

Mr Mwale stated that bids were screened by Supply Chain Management
officials for responsiveness in terms of mandatory requirements specified
in the tender document. A screening report was drafted and presented to
the Bid Evaluation Committee (BEC). Mr Mwale attached the (undated)

screening report.

Mr Mwale stated further, that the BEC convened to evaluate bids
immediately after the closure of the tender submissions. In this regard an
attendance register dated 28 June 2017, declaration of interests, et cetera
were attached. Bids were evaluated in terms of the evaluation criteria in
accordance with the bid specifications and the provisions of the
Preferential Procurement Policies Framework Act (PPPFA) Act no 5 of
2000 wherein the 80/20 Preferential Point System was applied. The 80
points were allocated to price and 20 points for BBB-EE status.

Mr Mwale stated that out of the fourteen (14) bids received only one (1)
was responsive. The BEC had satisfied itself that bids were correctly
eliminated by going through all tender submissions. Reasons for
elimination were documented in the Bid Evaluation Report, which was also

attached to his response, dated 29 June 2017.

In terms of the Bid Evaluation report, a non-responsive bid, is a bid that
does not respond to aspects outlined in the scope of work, and/or does
not include the required mandatory documents. The thirteen (13) non-

responsive bids were:

Company Name Finding

Konica Minolta South Africa

Did not attach certified Copies of Company
Registration Certificate

Compusol IT Technologies (Pty)Ltd Did not enclose Proof of Residence
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Company Name

Finding

Excubed Consulting Services

Did not enclose Proof of Residence

MPU Copiers (Pty)Ltd

Did not enclose Original Valid Tax Clearance
Certificate

G and D Distributors Nelspruit
(Pty)td

Did notenclose Proofof Residence

Lowveld Office Automation (Pty) Ltd
Xerox

Did not enclose Original Valid Tax Clearance
Certificate

John Sibiya Promotion

Did not enclose Proof of Residence

Clear Red Trading 2 (PTY) Ltd

Dd not enclose Proof of Residence

Impumefelo Office Automation
(Pty} Ltd

Did not enclose Proof of Residence

Tazi hvestment CC

Did not attach certified Copies of Company
Registration Certificate and Proof of
Residence was not enclosed

Databox Technologes

Did not enclose Proof of Residence

Tshitise Trading

Did not attach certified Copies of Company
Registration Certificate and Proof of
Residence was not enclosed

Pimulekwa Office Automation (Pty)
LtdNashua Lowveld

Did notenclose Proof of Residence and BBBEE
Credentials

6.3.17

specifications:

The following documents were mandatory

in terms of the

a) Certified copies of the company registration certificate;

b) Original valid tax clearance certificate;

c) Company profile, outlining relevant experience and contactable

references;
d) BBBEE credentials;

e) SBD Forms;

f) Fingerprints on SAPS 91(a); and

g) Proof of Residence.

bid
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6.3.18

6.3.19

6.3.20

6.3.21

According to Mr Mwale, the only responsive bid was Junox 210 CC, which
was evaluated on functionality whereby members of the BEC scored the
bid in accordance with the stipulated functionality score, in the bid
specification. Having satisfied the functionality threshold, the committee
resolved on 29 June 2017, to recommend Junox 210 CC for the provision
of Multifunction Copiers at an amount of nine million eight hundred and
twenty eight thousand four hundred and thirty eight rand and fifty four
cents (R 9 828 438.54).

Mr Mwale stated that after adjudication, the BAC concurred with the BEC
report dated 29 June 2017. The BAC drafted a report to recommend the
awarding of the bid to Junox 210 CC, which was approved by the
Secretary of the Legislature on 29 June 2017. In his response, Mr Mwale

attached the Junox appointment letter dated 01 July 2017.

Mr Mwale argued that in relation to the allegations that Junox 210 CC did
not submit a valid tax clearance certificate, Junox 210 CC “...submitted a
valid tax clearance certificate as per the requirements in the bid
specifications, bidders were requested to submit original tax clearance
certificates hence other bidders who submitted certified copies of tax
clearance certificates, were disqualified.” The tax clearance certificate,
with Tax Clearance Certificate number 0700/1/2016/A..., dated 30
November 2016 was attached and it had an expiry date of 30 November
2017.

The Public Protector is in possession of the AGSA Management Report
on the audit of the Mpumalanga Provincial Legislature for the financial year
ended 31 March 2018. The report stated inter alia that one contract in
particular with a value of nine million eight hundred and twenty eight
thousand four hundred and thirty nine rands (R 9 828 439,00) (Junox) was
awarded “while prospective bidders were unfairly disqualified from the
bidding process as their tax matters were not verified, resulting in non-

compliance with procurement processes. As a result, the preference point
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system was not applied to these suppliers for the procurement of goods
and services above R30 000, 00 as required by section 2(a) of the
Preferential procurement policy framework Act of SA, 2000 (Act no. 5 of
2000).”

6.3.22 The Public Protector is also in possession of the Bid Evaluation report
dated 29 June 2017, and below is an extract thereof which indicates that
all 14 bidders were considered and assessed in relation to compliance
with mandatory documents and functionality elements. The non-
responsiveness in terms of each bidder was also specified by the BEC by
indicating the non-compliance of the bidder.

Company Certified Original Company | BBBEE SBD Finger | Proof of Bid price | Comments
name copies of | Tax profile credenti | Forms | - Residen

Company | Clearance als prints | ce

Registrati | certificate

on

certificate

Yes/No Yes/No Yes/ Yes/ Yes/ Yes/ Yes/ Yes/

No No No No No No

Konica No Yes Yes Yes Yes Yes Yes 2470 Non
Minolta 546,43 Responsive
South
Africa
Compusol Yes Yes Yes Yes Yes Yes No 5975 Non
IT 604,00 Responsive
Technologi
es (Pty) Ltd
Excubed Yes Yes Yes Yes Yes Yes No 2733 Non
Consulting 782,70 Responsive
Services
MPU Yes No Yes Yes Yes Yes Yes 3966 Non
Copiers(Pty 625,44 Responsive
)Ltd
G &b Yes Yes Yes Yes Yes Yes No 3700 Non
Distributor 046,00 Responsive
s
Nelspruit(P
ty) Ltd
Junox210 Yes Yes Yes Yes Yes Yes Yes 9828 Responsive
Ccc 438,54
Lowveld Yes No Yes Yes Yes Yes Yes 1949 Non
Office 400,00 Responsive
Automation
(Pty) Ltd
John Sibiya | Yes Yes Yes Yes Yes Yes No 2 490 Non
Promotion 783,72 Responsive
Clear Red Yes Yes Yes Yes Yes Yes No 4746 Non
Trading 678,22 Responsive
2(Pty)L td
Impumelelo | Yes Yes Yes Yes Yes Yes No 2 649 Non
Office 626,64 Responsive
Automation
(Pty)Ltd
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Tazi No Yes Yes Yes Yes Yes No 8198 Non
Investment 438,11 Responsive
CC

Databox Yes Yes Yes Yes Yes Yes No 6 199 Non
Technologi 794,72 Responsive
es

Tshitise No Yes Yes Yes Yes No Yes 10 846 Non
Trading 759,00 Responsive
Phimulekw Yes Yes Yes No Yes Yes No 2 649 Non

a Office 626,64 Responsive
Automation

(Pty)

Ltd Nashua

Lowveld

6.3.23 The BEC report also indicated “that a verification of restricted suppliers
was performed and none of the 14 suppliers were restricted against
National Treasury database. It also utilized the SARS website to validate
VAT Vendor for all proposals that are registered for VAT purposes.”

6.3.24 According to the bid specifications, signed by Mr Mwale on 10 May 2017,
all bids were to be evaluated in accordance with the PPPFA using the
90/10 point system. The closing date and opening of the bids was on 05
June 2017. On 14 June 2017, a memorandum was approved by Mr Mwale
for a change in the bid evaluation preference point system from 90/10 to
80/20. The memorandum stated that the change was in terms of regulation
6 of the Preferential Procurement Regulations, which requires an 80/20
preference point system for the acquisition of goods or services for Rand
value equal to or above R30 000 and up to R50 million.

6.3.25 The Public Protector is in possession of the subsequent letters sent out to
the fourteen (14) service providers who submitted bids to provide the
multifunctional copiers/devices, in which they were informed of the
approved change with the bid evaluation preference point system from
90/10 to 80/20.

6.3.26 The bid evaluation report was signed on 26 June 2017 and it confirms that

the bids were evaluated in terms of the 80/20 preference point system.

72




Report of the Public Protector

Applicable laws and prescripts
The Constitution of the Republic of South Africa, 1996

6.3.27 The discussion of the Constitution under issue 2 is mutatis mutandis

applicable to this issue.

Mpumalanga Legislature Supply Chain Management Policy, 2016

6.3.28 The Policy outlines the process for efficient, effective and uniform
planning and procurement of all goods and services required for the

functioning of the Legislature.

6.3.29 In terms of paragraph 6.2.9.4.1 to 6.2.9.4.3 of the policy, the bidding
process shall apply to all procurement requirements with a value estimated
at more than R1 000 000. In the RFB process all prospective suppliers
shall compete on the same terms without knowledge of their competitor's
bids. Competitiveness shall be maintained throughout the process and all
stages of the process shall be conducted in an open, transparent, fair,
equitable and competitive manner. This means ensuring that:
d) All prospective suppliers shall be given an equal opportunity to submit

their bids on the same terms;

e ...

f)  The conditions and protocols published in the RFB shall be strictly

adhered to, particularly during the bid evaluations.
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6.3.30

6.3.31

6.3.32

6.3.33

6.3.34

6.3.35

Preferential Procurement Policy Framework Act, 2000

The purpose of this Act is to give effect to section 217(3) of the Constitution
by providing a framework for the implementation of the procurement policy

contemplated in section 217(2) of the Constitution.

In terms of section 2(1) of the Act, an organ of state must determine its
preferential procurement policy and implement it within the following

framework:

a) A Preference point system must be followed;...

Preferential Procurement Regulations, 2017

In terms of regulation 3(a)(i), an organ of state must determine and
stipulate in the tender documents inter alia the preference point system

applicable to the tender as envisaged in regulation 6 or 7,

In terms of regulation 6, the 80/20 preference point system is required for
the acquisition of goods or services for Rand value equal to or above
R30 000 and up to R50 000 000. Regulation 7 states that the 90/10
preference point system is required for the acquisition of goods or services
with Rand value above R50 000 000.

Analysis

In respect of the multifunctional copier tender, the conditions in the RFB
were strictly adhered to and fourteen bids (14) received were evaluated by
the BEC and thirteen were disqualified due to non-compliance, as
prescribed by paragraph 6.2.9.4.1 to 6.2.9.4.3 of the Mpumalanga
Legislature Supply Chain Management Policy.

The AGSA Management report indicated, inter alia, that the Multifunctional
Copiers/Devices (Junox) contract was awarded without applying the

preference point system. In this regard, the AGSA found that prospective
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6.3.36

6.3.37

6.3.37.1

6.3.37.2

6.3.37.3

bidders were disqualified from the bidding process, resulting in non-
compliance with procurement processes. The AGSA furthermore stated
that the preference point system was not applied to these suppliers for the
procurement of goods and services above R 30 000, as required by
section 2(1)(a) of the Preferential Procurement Policy Framework Act
(PPPA), 2000.

The tenders for the provision of the Multifunctional copiers/devices and for
SAP support and maintenance contract were evaluated in terms of the
80/20 preferential point system as the amounts were equal to or above
R30 000 and below R50 000 000 as prescribed by regulations 3(a)(i) and

6 of the Preferential Procurement Regulations.
Conclusion

Based on the information and evidence obtained during the investigation
and the application of the legal framework to the facts of the matter, it can

be concluded that:

The Accounting Officer is responsible for the supply chain management

process and any irregularities in respect thereof.

The AGSA Management Report on the audit of the Mpumalanga
Legislature for financial year ended 31 March 2018 found that there were
“awards on which non-compliance was identified”. This amount is the sum
of the awards made to Junox 210 CC, for the Multifunctional
copiers/devices to an amount of nine million eight hundred twenty eight
thousand four hundred and thirty nine rand (R 9 828 439.00).

The Investigation Team noted that that all 14 proposals were assessed for
compliance with the mandatory documents and functionality elements. A
verification of restricted suppliers was also performed on all bidders

against National Treasury’s database, and the SARS website was used to
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6.3.37.4

6.4

6.4.1

6.4.2

6.4.3

validate VAT Vendor for all proposals received, to verify whether bidders

were registered for VAT purposes.

As discussed at par. 6.3.22 supra, it appears that only one (1) bidder
(Junox) was fully compliant and responsive and as a result Junox was
appointed on 01 July 2017 by the Mpumalanga Legislature, as service

provider to provide multifunctional copiers and devices.

Whether the procurement of the services of Mideast Investments
(Pty) Ltd by the Mpumalanga Provincial Department of Sport, Arts
and Culture to erect a statue of former President Nelson Mandelawas
irregular and if so, whether such conduct constitutes improper
conduct in terms of section 182(1) of the Constitution and
maladministration in terms of section 6(4)(a)(i) of the Public Protector
Act, 1994

Common cause issues

The tender no CSR/144/18/MP for the appointment of a service provider
to design and erect a statue of the late President Nelson Mandela was
advertised with a closing date of 07 May 2018.

The HOD appointed Mideast Investments (Pty) Ltd (Mideast) as a service
provider on 28 May 2018.

Issue in dispute

The issue for the Public Protector's determination is whether the
procurement of the services of Mideast to erect a statue of the late
president Nelson Mandela was irregular and amounted to

maladministration.
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6.4.4

6.4.5

6.4.6

6.4.7

6.4.8

6.4.9

The Complainant’s version

The Complainant provided a media article published by the DA Press
Office on 28 September 2018 under the heading “Honour Nelson Mandela

by investing in the people of Mpumalanga’.

According to media reports, one of the rejected bids would have cost a
total of two million seven hundred thousand rand (R2 700 000), but the
provincial DSAC ultimately chose a company that charged three times in

excess of that amount.

In an article issued on 16 October 2018 by The South African newspaper,
it was reported under the title, “Mpumalanga’s controversial Mandela
statue is the result of a bribe” that the DA accused Ms Shongwe of
receiving a bribe for her role in the procurement process. The Complainant
alleged that Ms Shongwe received a one million five hundred thousand
rand (R1 500 000), bribe for the Nelson Mandela Statue tender.

The Complainant requested the Public Protector to investigate Ms
Shongwe in terms of section 4(1)(b) of the Executive Members Ethics Act,
82 of 1998, which provides inter alia that, the Public Protector “...must
investigate in accordance with section 3, an alleged breach of the Code of
Ethics on receipt of a complaint by the Premier or a member of the
provincial legislature of a province, if the complaint is against an MEC of

the province”.

This allegation was raised by the Complainant against Ms Shongwe in her
former capacity as MEC responsible for the DSAC.

Ms Shongwe’s response

The Investigation Team sent a letter to Ms Shongwe on 25 June 2019,

respectively, to inform them of the allegations raised by the Complainant.
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6.4.10 The Public Protector received a response on 19 July 2019 from Mokoena
Attorneys, acting on behalf of Ms Shongwe. In the response, Ms Shongwe
contended that the appointment of Mideast was done in accordance with
the Department’s Procurement Policy. Ms Shongwe stated further that the
Specification Committee, Evaluation Committee and Adjudication

Committee were established to work on the above tender.

6.4.11 Ms Shongwe argued, that after approval of the designs of the
Specifications Committee, the Supply Chain Management prepared the
bid documents and made the necessary advertisement. After the closing
date for bid submissions, the Supply Chain Management took all the bid
documents to the Evaluation Committee with its report in terms of the

responsiveness of the bid documents.

6.4.12 Ms Shongwe further indicated that after the evaluation processes, the
Evaluation Committee compiled its report and submitted it together with
the bid documents, which were responsive to the bid requirements to the
Adjudication Committee, which made its recommendations to the

Accounting Officer, who made the appointment.

6.4.13 Ms Shongwe argued that during this entire process, the MEC does not
play any role in the procurement process and that all the above documents
and reports of the various committees are in the custody of the Accounting
Officer, being the HOD.

Mr Godfrey Ntombela’s response

6.4.14 A letter was also sent to the Head of Department (HOD), Mr Godfrey
Ntombela, on 19 September 2019, to request documentation and

information in connection with the alleged irregular tender.

6.4.15 On 16 October 2019, the Public Protector received a response from the HOD
and he attached documentation and an affidavit in connection with the

investigation.
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6.4.16

6.4.17

6.4.18

6.4.19

The HOD stated that the appointment of Mideast was done in accordance
with the Department’s Supply Chain Policy by the respective committees.
He further stated that the Specification Committee, Evaluation Committee
and Adjudication Committee were established to consider the above
tender. The HOD conceded to have approved the recommendations of the
BAC as the Accounting Officer. Attached to the response was the bid
invitation for a service provider to design and erect the statue of the late

Mr Nelson Mandela.

The HOD also provided an updated Procurement Plan for the 2018/19
financial year in which the estimated value to design and erect the statue
of Nelson Mandela was eight million five hundred thousand rand (R
8 500 000).

The HOD provided the Bid Evaluation Report, dated 21 May 2018, in
which it was stated that the bids received conformed to the specifications
and were evaluated in accordance with the PPPFA and the Preferential
Procurement Regulations, 2017. According to the report, the bids that
scored less than the minimum sixty 60 points (threshold on functionality)
would be eliminated as per the bid invitation and that the points allocated

for price and BBBEE were based on the 80/20 preferential point system.

Below is a list of all bids received, responsive bids and non-responsive
bids:

List of bids received

NO COMPANY NAME PRICE

1 GANANDANE BUSINESS ENTERPRISE (PTY)LTD | (Not specified)

2 KENO INVESTMENT GROUP R 16 565 984,00
3 KOKETSO GROWTH (PTY) LTD (Not specified)
4 LAGEN TRADING AND PROJECTS R 15 400 000,00
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6.4.20

5 MAPHAKANE PROJECTS

R 6 700 000,00

6 MIDEAST INVESTMENTS (PTY) LTD R 8 368 000,00

7 SMT GROUP (PTY)LTD

(Not specified)

8  |SHAKUTELA (PTY)LTD

R 2 758 000,00

List of all disqualified bids and reasons for disqualification

No Company Name

Reasons for Disqualification

1 | GANANDANE BUSINESS
ENTERPRISE (PTY)LTD

SBD1 not fully completed, there is no offer

KOKETSO GROWTH (PTY) LTD

SBD1 not fully completed ,there is no offer.

Pre-qualification criteria the bidder is at level
two (2)

3 |SMTGROUP (PTY) LTD

SBD1 not fully completed, there is no offer

List of acceptable bids

Company Name

Price

KENOINVESTMENT GROUP

R 16 565 984,00

LAGEN TRADING AND PROJECTS

R 15 400 000,00

MAPHAKANE PROJECTS

R 6 700 000,00

MIDEAST INVESTMENTS (PTY) LTD

R 8 368 000,00

SHAKUTELA (PTY)LTD

R 2 758 000,00

Below are the scores for functionality:

No Company Name Average
1 MIDEAST INVESTMENTS (PTY) LTD 90.00
2 KENO INVESTMENT GROUP 50.00
3 SHAKUTELA (PTY) LTD 40.00
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LAGEN TRADING AND PROJECTS

30.00

MAPHAKANE PROJECTS

20.00

List of bids who scored less than 60 points for functionality

No Company Name Average
1 KENO INVESTMENT GROUP 50.00
2 SHAKUTELA (PTY) LTD 40.00
3 LAGEN TRADING AND PROJECTS 30.00
4 MAPHAKANE PROJECTS 20.00

List of bids who scored more than 60 points for functionality

No Company Name Average
1 MIDEAST INVESTMENTS (PTY) 80.00
LTD
Price
No Company Name Tender Amount Calculation of
Points
1 MIDEAST INVESTMENTS (PTY) R8,368,000.00 80.00
LTD
Summary of financial and BBB-EE level status
B-BBEE Total Points |Ranking

No

Company Name

Price

Level Status
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6.4.21

6.4.22

6.4.23

1 |MIDEAST | NVESTMENTS |  80.00 20 100
(PTY) LTD

The BEC recommended that the contract for the design and erection of
the Nelson Mandela statue be awarded to Mideast at an amount of R8
368 000. The HOD approved the recommendation on 25 May 2018 and
he issued the appointment letter to Mideast on 25 May 2018.

In a letter dated 18 June 2018 by the Acting Head of SCM, Mr PSS
Bhembe, Mideast was requested for a written price quotation for the
supply of the goods/ services on an extension of the scope of work for the

design and erection of the statue:

The DSAC planned to unveil a 6M bronze statue of Tata Nelson Mandela
at the Riverside Government Complex.

During presentations of the concept at various forums, there was a desire
expressed by MEC Thandi Shongwe and HOD Ntombela and colleagues
to include other liberation icons especially those from Mpumalanga
Province as part of the project.

This was in an attempt to acknowledge contributions made by other
liberation icons and to transform the Legislature Piazza.

The idea was to include information relating to the liberation struggle icons
on the pillars, on the outside of the legislature buildings.

In addition, there was a desire to have a thread running from all regions
finding convergence at Riverside Government complex.

The thread would include a sample of key events that have taken place

in each region.

Also attached to the response provided by the HOD, was a copy of a letter
to Mideast, dated 24 July 2018 with the heading, “Appointment for
extension of scope of work design and erect a statue of Tata Nelson

Mandela” (sic). In the letter, the Department advised that the extension of
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6.4.24

6.4.25

6.4.26

the project for additional work was to the value of nine hundred and twenty
eight thousand eight hundred and forty eight rand (R 928 848).

The HOD also provided the Service Level Agreement (SLA) dated 13 June
2018, concluded between the HOD and Mideast which states that the
deliverables are to design and erect a six (6) meter bronze statue of the

late President Nelson Mandela at the Riverside Government Complex.

In terms of the agreement, the contract is for four (4) months, from 01 May
2018 to 15 September 2018. Furthermore, that any extension should be

mutually agreed to and incorporated into the SLA.

Below is a breakdown of the agreed fee structure outlined in the SLA as

well as invoice dates and payment dates:

DESCRIPTION QUANTITY | RATE TOTAL INVOICE PAYMENT
Designs and Artwork 1 R180.00000 | R 180.000.00 |10/06/2018 (01/07/2018
Clay Modeling of 1 R76000000 | R 760000.00 10/06/2018 |01/07/2018
Clay Modelling of life 1 R2 372 000.00| R 2372 000.00 |04/07/2018 [26/07/2018
size
Stainless steel structure 1 R4 090 000.00| R 4090 000.00 [27/08/2018 [27/09/2018
of monument
Scaling 1 R460 000. 00 | R 460000. 00 |15/08/2018 (06/09/2018
Mould 1 R360 00000 | R360000.00 |15/08/2018 |06/09/2018
Plinth Marble 1 R30000.00 R 30 000.00 26/09/2018 [30/04/2019
Plinth Concreate Base 1 R40 000. 00 R 40000. 00 26/09/2018 [30/04/2019
Transport of statue and 1 R 76 000 00 R 76 000 00 26/09/2018 [30/04/2019
TOTAL R 8 368 000 00
Additional work R 928 848 00 24/01/2019
TOTAL R 9 296 848 00

6.4.27

In terms of the SLA, no payment will be made where services have not
been performed as agreed or the set deliverables are not achieved.
Further, that the cost of the project is the actual cost incurred or to be
incurred with the performance of services therein, but may not be more
than the maximum cost budgeted for by the Department. Also, that no
additional amount would be payable by the Department to the service

provider unless through the HOD or delegated authority in writing.
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6.4.28

6.4.29

6.4.30

6.4.31

6.4.32

6.4.33

A Close-out report was provided to the HOD by Mideast indicating that the

work was completed, invoiced and paid.

In terms of the Close-out report, the project was completed on time but
there was and outstanding amount of one hundred and forty six thousand
rand (R146 000), which was only paid on 30 April 2019. The SLA states
that payment will normally be made within thirty days (30) after receipt of

a valid tax invoice.
Applicable law and legal prescripts
The Constitution of the Republic of South Africa, 1996

Section 217(1) states that when an organ of state in the national, provincial
or local sphere of government, or any other institution identified in national
legislation, contracts for goods or services, it must do so in accordance
with a system which is fair, equitable, transparent, competitive and cost-

effective.

Public Finance Management Act, 1999 (PFMA)

The purpose of the Act is to regulate financial management in the national
government and provincial governments to ensure that all revenue,
expenditure, assets and liabilities of those governments are managed

efficiently and effectively.

“Executive Authority” as defined in relation to a provincial department,
means the Member of the Executive Council of a province who is

accountable to the provincial legislature for that department.
In terms of section 36 of the PFMA, every department must have an

Accounting Officer and the HOD is the designated Accounting Officer.

Section 38(1)(a)(iii) states that the Accounting Officer must ensure that the
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6.4.34

6.4.35

6.4.36

department has an appropriate procurement and provisioning system

which is fair, equitable, transparent, competitive and cost-effective.

In terms of section 38(f) of the PFMA, the Accounting Officer must settle
all contractual obligations and pay all money owing within the prescribed

or agreed period.

Treasury Regulations for departments, trading entities,
constitutional institutions and public entities, 2005

In terms of regulation 16A6.2, a supply chain management system must,

in the case of procurement through a bidding process, provide for:

(&) the adjudication of bids through a bid adjudication committee;

(b) the establishment, composition and functioning of bid specification,
evaluation and adjudication committees;

(c) the selection of bid adjudication committee members;

(d) bidding procedures; and

(e) the approval of bid evaluation and/or adjudication committee

recommendations.

Regulation 16A6.3 provides that the Accounting Officer or Accounting

Authority must ensure that:

(@) bid documentation and the general conditions of a contract are in
accordance with the instructions of the National Treasury; and

(b) bid documentation include evaluation and adjudication criteria,
including the criteria prescribed in terms of the PPPFA and the

BBBEE.
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6.4.37

6.4.38

In terms of Code of Conduct for Bid Adjudication Committees issued by

National Treasury on 24 March 2006, it is provided that:

According to paragraph 2.4 of the Code of Conduct for Bid Adjudication
Committees, the Bid Adjudication Committee must consider the
recommendations/reports of the Bid Evaluation Committee and depending

on the delegated powers make amongst others:

e arecommendation to the accounting officer / authority to make a final
award; or
« Make another recommendation to the accounting officer / authority on

how to proceed with the relevant procurement.

Furthermore, the Bid Adjudication Committee must ensure that (paragraph
2.5):

. all necessary bid documents have been submitted;

. disqualifications are justified and that valid and accountable reasons
/ motivations were furnished for passing over of bids;

. scoring has been fair, consistent, correctly calculated and applied;
and

. Bidders’ declarations of interest have been taken cognizance of.

Policy on Procurement of goods and services for the Department of

Sports Arts Culture and Recreation

In terms of clause 5.15.1 of the Policy, the Department must submit an
approved annual procurement plan to the Provincial Treasury by 31 March
of each year. The procurement plan must be aligned to the Department’s
budget and annual performance plan for each specific financial year.
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6.4.39

6.4.40

6.4.41

6.4.42

6.4.43

Regulations in terms of the Public Finance Management Act, 1999:

Framework for Supply Chain Management

In terms of Regulation 5, the Accounting Officer or Accounting Authority of
an institution to which these regulations apply must ensure that officials
implementing the institutions SCM system are trained and deployed in
accordance with the requirements of the framework for minimum training

and deployment issued by National Treasury.

Analysis

Mr Ntombela was the HOD of the department and therefore the
Accounting Officer responsible to ensure that the department has an
appropriate procurement and provisioning system which is fair, equitable,
transparent, competitive and cost-effective as prescribed by section 36 of
the PFMA.

Section 38(f) of the PFMA seeks to ensure that service providers are paid
within the prescribed timeframes. It was noted that an outstanding invoice
of R146 000.00 was only settled by the Department on 30 April 2019.

The Public Protector analysed documentation that confirms the
establishment, composition and functioning of the bid specification,
evaluation and adjudication committees. It was noted that there was no
separate BAC report, because there was a combined BEC and BAC

report.

Upon analysis of the BEC report, the Public Protector noticed that there
were lower bids than that of Mideast, namely that of Shakutela and that of
Maphakane, however, Shakutela scored 40 points on functionality and

Maphakane scored only 20 points.
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6.4.44

6.4.45

6.4.46

6.4.47

6.4.47.1

6.4.47.2

Through the assessment of all the evidence before the Public Protector, it
has been observed that there is just one combined report from the BEC
and BAC and not a separate report where the BAC properly considered
the recommendations of the BEC, to assist the BAC to arrive at a

conclusion to appoint Mideast as the successful service provider.

It was also observed that no explanation was provided by the BEC on how
they arrived at the points for functionality. It is therefore not clear how the
BAC concluded that the evaluation by the BEC was in line with the policy
and processes considering that the information provided was very limited.
The only comment from the BAC was that “Mideast is recommended for

appointment’.

The HOD provided an updated Procurement Plan for the 2018/19 financial
year in which the estimated value to design and erect the statue of Nelson
Mandela was at R 8.5 million, in terms of the Policy on Procurement of
Goods and Services for the Department of Sports Arts Culture and

Recreation.
Conclusion

Based on the information and evidence obtained during the investigation
and the application of the legal framework to the facts of the matter, it can

be concluded that:

Certain bidders, made lower bids to erect the Mandela statue, however
their bids were eliminated because they scored less than the minimum
threshold of 60 points on functionality. In terms of the Evaluation report of
the five bids evaluated on functionality, only one bidder scored above the
threshold of 60 points.

The HOD approved the recommendation of the BAC on 25 May 2018 and
issued the appointment letter to Mideast on 25 May 2018. Mideast was
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6.4.47.3

6.4.47.4

6.4.47.5

awarded the contract for the design and erection of the Nelson Mandela
statue at an amount of R 8 368 000.

In terms of the SLA, the cost of the project is the actual cost incurred or to
be incurred with the performance of services, but may not be more than
the maximum cost budgeted for by the Department.

In terms of the updated Procurement Plan for the 2018/19 financial year
the estimated value to design and erect the statue of Nelson Mandela was
R 8 368 000. The estimated cost budgeted for by the Department was R
8 500 000 and the total amount paid to Mideast was nine million two
hundred and ninety six thousand eight hundred and forty eight rand (R 9
296 848. 00), after the scope was extended.

In terms of the Close-out report provided by Mideast, the project was
closed on 27 September 2018 with an amount of R 146 000 still
outstanding. The invoice provided indicates that payment of this amount
was made on 30 April 2019. In terms of the SLA, it was agreed that
payment is due within thirty days (30) after receipt of a valid tax invoice.
The tax invoice was dated 26 September 2018. In terms of section 38(f)
of the Public Finance Management Act, 1999, the HOD was required to
settle all contractual obligations and pay all money owing within the

prescribed or agreed period.

FINDINGS

Having regard to the evidence, the regulatory framework determining the
standard that MEC, the Speaker of the Mpumalanga Legislature, the
Secretary of the Legislature and the HOD should have complied with and
the impact thereof on good administration, the Public Protector makes the

following adverse findings:
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7.1

7.1.1

7.1.2

7.1.3

7.1.4

Whether Ms Shongwe, in her capacity as Speaker of the Mpumalanga
Provincial Legislature, misused public funds to subsidise her
‘unexplained stay’ at the Southern Sun International Hotel in Pretoria
during the 2015/16 festive season and if so, whether such conduct
constitutes improper conduct in terms of section 182(1) of the
Constitution and maladministration in terms of section 6(4)(a)(i) of
the Public Protector Act, 1994

The allegation that Ms Shongwe, in her capacity as Speaker of the
Mpumalanga Legislature, misused public funds to subsidise her
‘unexplained stay’ at the Southern Sun International Hotel in Pretoria

during the 2015/16 festive season, is substantiated.

Ms Shongwe, conceded to undertaking the trip to Pretoria and staying at
the Southern Sun International Hotel for the period from 14 December
2015 to 02 January 2016. The purpose of the stay was to do “political
work”, as provided for by the Handbook for Members of the Mpumalanga
Legislature, 2014, which makes provision for accommodation for

Members doing political work outside of the province.

In terms of the Handbook for Members of Mpumalanga Provincial
Legislature, a Member is defined as those who are not covered by the
provisions of the Ministerial Handbook for Members of the Executive and
Presiding Officers. The Speaker, on the other hand is defined as a
Presiding Officer, who is covered and guided by the provisions of the
previous Ministerial Handbook for Members of the Executive and
Presiding Officers, 2007 and therefore cannot be defined under the
definition of a Member in the Handbook for Members of the Mpumalanga

Provincial Legislature.

Further, that the previous Ministerial handbook of 2007, did not make
provision for travel to do political work, but for accommodation and

subsistence at the expense of the Mpumalanga Legislature only when
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fulfilling official duties away from their ordinary places of residence. Ms
Shongwe should have been well aware of this fact, and she should not
have been accommodated at the Southern Sun International Hotel at the
expense of the legislature, for any purpose other than executing official

duties.

7.1.5 In terms of clause 2.3(e) of the Ministerial Handbook, members may not
expose themselves to any situation involving the risk of a conflict between
their official responsibilities and their financial and/or personal interests.
Ms Shongwe should have ensured that there is a clear separation between
utilising public resources for official duties and not for party political

engagements.

7.1.6 The conduct of Ms Shongwe constitutes improper conduct as envisaged
in section 182(1) of the Constitution and maladministration as envisaged
in section 6(4)(a)(i) of the Public Protector Act.

7.1.7 However, it should be noted that Ms Shongwe is no longer the Speaker of
the Mpumalanga Legislature, and that the Ministerial Handbook for
Members of the Executive and Presiding officers, 2007 was replaced by
the Guide for Members of the Executive, 2019 and the Guide on the
Provision of Support to the Executive Authority, Deputy Chairperson of the
National Council of Provinces and Deputy Speakers of the Legislature,
2022.

7.1.8 The Public Protector has also taken into account that Ms Shongwe repaid
the full amount in respect of her accommodation at the Southern Sun
International Hotel for the period from 14 December 2015 to 02 January
2016.

1 Clause 7.1.2 of the Ministerial Handbook.
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7.1.9

7.1.10

7.1.11

7.1.12

7.1.13

7.1.14

The SCM process followed by the functionaries of the Legislature, to
arrange the accommodation of Ms Shongwe was irregular as the
motivation for approval for the accommodation was done using the
incorrect handbook and contrary to the SCM Policy, which requires three

guotations and a PPPFA Evaluation report.

Ms Shongwe’s accommodation from 19 to 22 December 2015 was above
R10 000.00 (but not exceeding R30 000. 00) and required three
guotations. Only one quotation was sourced. Similarly, the
accommodation from 24 December 2015 to 02 January 2016, also
required three quotations and a PPPFA evaluation report (80/20) as it was
above R30 000.00. Only one quotation was sourced and no PPPFA

evaluation report was done.

The evidence provided to the Public Protector in this regard lacks proof of
the required quotations and evaluation report, instead, it indicates that the
Legislature sourced only one quotation from the Southern Sun
International Hotel in Pretoria and there is no evidence to confirm that the

guotation was sourced through a travel agent.

In this regard, the functionaries of the Legislature failed to ensure that the
Legislature maintains an effective system of expenditure control, which
includes procedures for the approval and authorisation for the payment of

funds.

The functionaries of the Legislature also failed to ensure that irregular
expenses were prevented when processing the accommodation of Ms
Shongwe and to take appropriate steps against the functionaries, whose

conduct resulted in maladministration.

In terms of section 11(1)(c)(iii) of the FMPPLA every official who exercises

financial management responsibilities must take all reasonable steps
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7.2

7.2.1

7.2.2

7.2.3

7.2.4

within that official’s area of responsibility to ensure that any unauthorised,
irregular, fruitless and wasteful expenditure and other losses are
prevented, and, when such expenditure or losses occur, are reported to
the Accounting Officer. The functionaries failed to prevent

maladministration or to report same to the Secretary of the Legislature.

Whether the procurement of the services of Frugacode CC for the
supply of the security and data integrity (SAP) system was irregular
and if so, whether such conduct constitutes improper conduct in
terms of section 182(1) of the Constitution and maladministration in
terms of section 6(4)(a)(i) of the Public Protector Act, 1994.

The allegation that the tender awarded to Frugacode CC’s for a SAP
contract was awarded irregularly on the basis that Frugacode CC used a
SAP accreditation certificate that was not registered in its own name, is

substantiated.

The Accounting Officer, Mr Mwale, is responsible for the supply chain

management process and any irregularities in respect thereof.

Frugacode CC submitted their bid documents, which included a SAP
Accreditation Certificate of Lejara, a company Frugacode was partnering
with in bidding to provide the service to the Legislature. As such, the
condition in the RFB was therefore not strictly adhered to and Frugacode

should have been disqualified.

Despite the fact that the Mpumalanga Legislature has supply chain
management processes and procedures in place, both the BEC and BAC
considered and accepted the Accreditation Certificate of Lejara during the
evaluation process. Mr Mwale appointed Frugacode as the successful
bidder.
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7.2.5

7.2.6

7.3

7.3.1

7.3.2

7.3.3

The bid invitation did not provide for partnership with another service
provider in order to meet the specific tendering conditions or pre-
qualification criteria. The Evaluation Committee therefore accepted this
partnership, contrary to the provisions on of Regulation 4 (1)(2), of the
Preferential Procurement Regulation 2017. In this regard members of the

BEC and the BAC acted contrary to the SCM processes.

The conduct of the former Secretary of the Mpumalanga Legislature, Mr
Mwale constitutes improper conduct as envisaged in section 182(1) of the
Constitution and improper prejudice as envisaged in section 6(4)(a)(v) of
the Public Protector Act.

Whether the procurement of the services of Junox 210 CC by the
Mpumalanga Legislature to supply photocopier machines was
irregular and if so, whether such conduct constitutes improper
conduct in terms of section 182(1) of the Constitution and
maladministration in terms of section 6(4)(a)(i) of the Public Protector
Act, 1994.

The Public Protector could not draw any conclusions on the allegation that
the procurement of the services of Junox 201 CC, to supply photocopier

machines was irregular.

The AGSA Management Report on the audit of the Mpumalanga
Legislature for financial year ended 31 March 2018 found that there were
“awards on which non-compliance was identified”. This amount is the sum
of the awards made to Junox 210 CC for the Multifunctional
copiers/devices to an amount of nine million eight hundred twenty eight
thousand rands, four hundred and thirty nine (R 9 828 439, 00).

In terms of the Public Protector’s evaluation of the BEC report, it appears
that all 14 proposals were assessed in terms of compliance with

mandatory documents and functionality elements. A verification of
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7.3.4

7.4

7.4.1

71.4.2

7.4.3

7.4.4

restricted suppliers was also performed on all bidders against National
Treasury’s database, and the SARS website was used to validate VAT
Vendor for all proposals received, to verify whether bidders were

registered for VAT purposes.

Only one (1) bidder (Junox) was responsive and ultimately recommended

as a service provider for the multifunctional copiers and devices.

Whether the procurement of the services of Mideast Investments
(Pty) Ltd by the Mpumalanga Provincial Department of Sport, Arts
and Culture to erect a statue of former President Nelson Mandelawas
irregular and if so, whether such conduct constitutes improper
conduct in terms of section 182(1) of the Constitution and
maladministration in terms of section 6(4)(a)(i) of the Public Protector
Act, 1994

The allegation that the procurement of the services of Mideast to erect a
statue of Nelson Mandela was not in accordance with applicable

legislation and policy, is substantiated.

The evidence confirms the establishment, composition and functioning of
bid specification, evaluation and adjudication committees are in line with

the provision of regulation 16A6.2 of the Treasury Regulations, 2005.

The Public Protector observed that the BEC and BAC signed one
combined report and the report does not satisfy the requirements in terms
of Code of Conduct for the Bid Adjudication Committees issued by

National Treasury on 24 March 2006.

The Public Protector observed that no explanation was provided by the
BEC on how they arrived at the points for functionality. It is therefore not
clear how the BAC concluded that the evaluation by the BEC was in line

with the policy and processes considering that the information provided
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7.4.5

7.4.6

1.4.7

7.4.8

8.1

8.1.1

was very limited. The only comment from the BAC was that “Mideast is
recommended for appointment”. 1t is clear that the BAC did not adhere to

the Code of Conduct and only recommended the BEC'’s report.

The deliverables in terms of the contract were not met within the

prescribed time period which was in contravention of the SLA.

In terms of the SLA, the cost of the project was actual cost incurred or to
be incurred with the performance of services herein, and may not be more
than the maximum cost budgeted for by the Department. In terms of the
updated Procurement Plan for the 2018/19 financial year the estimated
value to design and erect the statue of Nelson Mandela was R 8 368
000.00. The maximum cost budgeted for by the Department was R 8.5
million and the total paid to Mideast was R 9 296 848, 00, after the scope

was extended.

In terms of the Close-out report provided by Mideast, the project was
closed on 27 September 2018 with an amount of R 146 000 still

outstanding.

The project was completed on time but there was an outstanding amount
which was only paid on 30 April 2019. The SLA states that payment will

normally be made within thirty days (30) after receipt of a valid tax invoice.

OBSERVATIONS

Whether Ms Shongwe, in her capacity as the Speaker of the Mpumalanga
Provincial Legislature, misused public funds to subsidise her ‘unexplained
stay’ at the Southern Sun International Hotel in Pretoria during the
2015/2016 festive season:

As a result of the Public Protector’s investigation, Ms Shongwe has since

repaid the full amount in respect of her accommodation at the Southern
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8.1.2

8.1.3

8.1.4

8.2

8.2.1

8.2.2

Sun International Hotel for the period from 14 December 2015 to 02
January 2016.

Ms Shongwe is no longer the Speaker of the Mpumalanga Legislature.

The Ministerial Handbook for Members of the Executive and Presiding
officers, 2007 has since been replaced by the Guide for Members of the
Executive, 2019 and the Guide on the Provision of Support to the
Executive Authority, Deputy Chairperson of the National Council of

Provinces and Deputy Speakers of the Legislature, 2022.

It should be noted that although the Public Protector made adverse
findings against the functionaries whose conduct resulted in the
maladministration, any remedial action the Public Protector might have
taken against them, as envisaged by section 182(1)(c) of the Constitution,
would serve no judicious purpose, in light of the fact that these officials are

no longer in the employ of the Mpumalanga Legislature.

Whether the procurement of the services of Frugacode CC by the
Mpumalanga Provincial Legislature for the supply of SAP Support and

Maintenance was irregular:

Mr Mwale is no longer in the employ of the Mpumalanga Provincial

Legislature.

It should be noted that although the Public Protector made adverse
findings against Mr Mwale whose conduct resulted in the
maladministration, any remedial action the Public Protector might have
taken against him, as envisaged by section 182(1)(c) of the Constitution,
would serve no judicious purpose, in light of the fact that he is no longer

in the employ of the Mpumalanga Legislature.
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8.3

8.3.1

8.4

8.4.1

8.4.2

8.4.3

Whether the procurement of the services of Junox 210 CC by the
Mpumalanga Provincial Legislature to supply photocopier machines was

irregular:

The Public Protector could not draw any conclusions on the allegation
that the procurement of the services of Junox 201 CC, to supply

photocopier machines was irregular.

Whether the procurement of the services of Mideast Investments (Pty) Ltd
by the Mpumalanga Provincial Department of Sport, Arts and Culture to

erect a statue of former President Nelson Mandela was irregular:

It was observed that the BEC and BAC signed one combined report and
the report does not satisfy the requirements in terms of Code of Conduct
for the Bid Adjudication Committees issued by National Treasury on 24
March 2006.

It was furthermore observed that no explanation was provided by the
BEC on how they arrived at the points for functionality. It is therefore not
clear how the BAC concluded that the evaluation by the BEC was in line
with the policy and processes considering that the information provided
was very limited. The only comment from the BAC was that “Mideast is
recommended for appointment”. It is clear that the BAC did not adhere

to the Code of Conduct and only recommended the BEC'’s report.

The project was completed on time but there was an outstanding amount
which was only paid on 30 April 2019. The SLA states that payment will
normally be made within thirty days (30) after receipt of a valid tax

invoice.
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9.1

9.1.1

9.1.2

9.1.3

RECOMMENDATIONS

The following recommendations are made in terms of section 6(4)(c)(ii) of
the Public Protector Act:

The Secretary to the Mpumalanga Legislature

Within sixty (60) calendar days from date of receipt of this report, should
ensure that workshops are conducted with officials who serve on the BEC
and BAC within the SCM department in the Legislature, in terms of Section
6(f) of the Financial Management of Mpumalanga Provincial Legislature
Act, 2010, on the proper implementation of the supply chain management
processes and procedures in line with the provisions of Regulation 4(1)

and (2) of the Preferential Procurement Regulations.

Should ensure that the Supply Chain Management Policy of the
Mpumalanga Legislature is signed and dated as there is a risk associated
with an undated Supply Chain Management Policy which raises concerns

of its validity.

Within sixty (60) calendar days of receipt of this report, to engage all staff
providing support services to the portfolios in the Mpumalanga Legislature
and conduct workshops on the Guide on the Provision of Support for the
Executive Authority, Deputy Chairperson of the NCOP and Deputy
Speakers of the Legislature, adopted by the Speakers Forum of South
Africa on 13 April 2022, to ensure proper implementation of the relevant

provisions, definitions and preface in the guide.
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9.14

9.1.5

9.1.6

9.1.7

The Chairperson of the Ethics Committee of the Mpumalanga

Provincial Legislature

Within sixty (60) calendar days of receipt of this final report, engage the
members of the Mpumalanga Legislature and conduct workshops on the
Guide on the Provision of Support for the Executive Authority, Deputy
Chairperson of the NCOP and Deputy Speakers of the Legislature,
adopted by the Speakers Forum of South Africa on 13 April 2022, to
ensure proper implementation of the relevant provisions, definitions and

preface in the guide.

The HOD of the Department of Culture, Sport and Recreation
(formerly DSAC)

Within sixty (60) calendar days of receipt of this report, ensure that the
Department has an action plan that guarantees that service providers are
paid within the prescribed timeframes in line with the section 38(f) of the
Public Finance Management Act, 1999, upon receipt of a valid invoice.

Within sixty (60) calendar days from date of receipt of the final report, to
conduct a workshop with officials who serve on the BEC and the BAC
within the SCM department in terms of Regulation 5 of the Framework for
Supply Chain Management on the proper implementation of the supply
chain management processes and procedures in line with the provisions
in the Regulation 4(1) and (2) of the Preferential Procurement
Regulations.

The HOD should also ensure that skills development in the area of SCM
is continuous, especially when new members of the BEC and the BAC are

appointed.
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10. The Public Protector considers this matter as finalised and cannot take it
further. Should any party wish to challenge this decision, they are at liberty

to explore legal remedies at their disposal.

s

ADV KHOLEKA GCALEKA

ACTING PUBLIC PROTECTOR OF
THE REPUBLIC OF SOUTH AFRICA
DATE: 31 MARCH 2023

Assisted by: Adv De Waal

Acting Executive Manager: Pll Inland
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