
REPORT OF THE PUBLIC PROTECTOR IN TERMS OF SECTION 182(1)(b) OF  

THE CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA, 1996 AND 

SECTION 8(1) OF THE PUBLIC PROTECTOR ACT,1994 

 

 

 

 

 

 

 

 

 

 

 

 

 

REPORT No. 153 of 2019/20 

ISBN 978-1-990942-65-5 

 

“Allegations of improper conduct by the North West Parks Board and 

victimisation of Mr Mothobi Edward Mothobi” 

 

REPORT ON AN INVESTIGATION INTO ALLEGATIONS OF 

MALADMINISTRATION AND IMPROPER PREJUDICE BY THE NORTH WEST 

PARKS BOARD IN THE SUSPENSION AND SUBSEQUENT DISMISSAL OF THE 

FORMER CEO AFTER MAKING A PROTECTED DISCLOSURE. 

 

 



Report of the Public Protector  
In the matter between Mothobi Edward Mothobi and the North-West Parks Board 

 

 

Page 2 of 110 
 

TABLE OF CONTENTS 

 

Executive Summary            3 

  

1. INTRODUCTION          12 

 

2. THE COMPLAINT          14 

 

3. POWERS AND JURISDICTION OF THE PUBLIC PROTECTOR   21 

 

4. THE INVESTIGATION         38 

 

5. THE DETERMINATION OF THE ISSUES IN RELATION TO THE  

EVIDENCE OBTAINED AND CONCLUSIONS MADE WITH REGARD  

TO THE APPLICABLE LAW AND PRESCRIPTS     44 

 

6. FINDINGS                   102 

 

7. REMEDIAL ACTION                        109 

 

8. MONITORING                  109 

 

 

 

 

 

 

 

 

 

 



Report of the Public Protector  
In the matter between Mothobi Edward Mothobi and the North-West Parks Board 

 

 

Page 3 of 110 
 

Executive Summary   

 

(i) This is my report issued in terms of section 182(1)(b) of the Constitution of the 

Republic of South Africa, 1996, and section 8(1) of the Public Protector Act, 1994 

(Public Protector Act). 

 

(ii) The report communicates my findings and appropriate remedial action that I am 

taking following an investigation into allegations of improper conduct and the 

victimization of Mr. Mothobi Edward Mothobi (the Complainant), by the North 

West Parks Board (the NWPB) after he made a protected disclosure, resulting in 

his suspension and subsequent dismissal. The Report further deals with the 

allegation that the Executive Council Cluster Committee on Economic and 

Infrastructure Development (EXCO EID Cluster Committee) failed to implement 

the resolutions flowing from the submission of a memorandum recommending 

implementation of the legal and financial due diligence report by Mape Inc. 

Attorneys of 2007. 

 

(iii) The investigation was conducted in terms of section 182 of the Constitution and 

sections 6 and 7 of the Public Protector Act. 

 

(iv) In the main, the Complainant alleged that the NWPB, in protecting the then sitting 

member of the NWPB, a certain Dr Hector Magome, and supported by the former 

MEC Manketsi Tlhape, improperly suspended and subsequently dismissed him 

in retaliation to a protected disclosure he had made to a Member of the Executive 

Council (MEC), regarding suspected corruption, conflict of interest and 

irregularities within the NWPB. 

 

(v) On analysis of the complaint, the following issues were identified and 

investigated: 

 

(a) Whether the NWPB improperly handled a protected disclosure made by the 

Complainant in terms of the Protected Disclosures Act (PDA) to the MEC 

regarding suspected corruption, conflict of interest and irregularities within 



Report of the Public Protector  
In the matter between Mothobi Edward Mothobi and the North-West Parks Board 

 

 

Page 4 of 110 
 

the North West Parks Board, resulting in his suspension and subsequent 

dismissal; 

 

(b) Whether the EXCO EID Cluster Committee failed to implement the 

resolutions flowing from the submission, by the Complainant, of a 

memorandum dated 12 June 2017 recommending the implementation of 

the legal and financial due diligence report by Mape Inc. Attorneys of 2007, 

and  

 

(c) Whether the Complainant was prejudiced as a result of the conduct of the 

NWPB in the circumstances.  

 

(vi) Key laws taken into account to determine if there has been maladministration by 

the NWPB and prejudice suffered by the Complainant were principally those 

imposing administrative standards that should have been complied with by the 

NWPB or its officials when dealing with this complaint. These are the following:  

 

(a) The Constitution Act 108 of 1996; 

(b) The Protected Disclosures Act, No 26 of 2000 (PDA); and 

(c) Labour Relations Act 66 of 1995. 

 

(vii) Having considered the evidence uncovered during the investigation against the 

relevant regulatory framework, I make the following findings: 

 

(a) Regarding whether the NWPB improperly handled a protected disclosure 

made by the Complainant in terms of the Protected Disclosures Act (PDA) 

to the MEC regarding suspected corruption, conflict of interest and 

irregularities within the North West Parks Board, resulting in his 

suspension and subsequent dismissal. 
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(aa) The allegation that the NWPB Improperly handled a protected disclosure 

made by the Complainant in terms of the Protected Disclosures Act (PDA) 

to the MEC regarding suspected corruption, conflict of interest and 

irregularities within the North West Parks Board, resulting in his suspension 

and subsequent dismissal, is substantiated. 

 

(bb) The Complainant, in his capacity as the then Chief Executive Officer (CEO) 

of the NWPB, made a disclosure in terms of sections 1, 7 and 9 of the PDA 

on 22 January 2016 to the former MEC Tlhape, when he relayed 

information about concession agreements being in violation of Treasury 

Regulations (section 16) on Tourism Public Private Partnerships (PPP) of 

45 and 99 years, and for concessioners owing the Board PPP/concession 

fees in terms of Treasury Regulations (section 16) of the PFMA, as well as 

an alleged missing R40 000 000 which allegedly fraudulently fell in the 

hands of  Messrs H. Magome, W. Stephens and Carl Trieloff, as per the 

findings in the legal and financial due diligence report by Mape Inc. 

Attorneys, (the Mape Report). The disclosure of the Mape Report implicated 

Dr Hector Magome (Dr Magome) who subsequently became a sitting board 

member of the NWPB.  

 

(cc) The Complainant also made a disclosure to Prof. J. Mokgoro (Prof. 

Mokgoro), in his capacity as the then Chairperson of the NWPB, on 19 

February 2016 in a response to Prof. Mokgoro’s letter. 

 

(dd) In January 2017, the Complainant further made the disclosure to the former 

Premier, Mr. Supra Mahumapelo (Mr Mahupalelo), and former MEC 

Tlhape, during a meeting to discuss issues around the Mape Report where 

it was resolved that the matter be made a proper cabinet submission. 

 

(ee) In addition, a disclosure was also made by the Complainant to the following: 

in a letter to former Premier Mahumapelo in August 2016; the Executive 

Committee on Economic and Infrastructure Development (EXCO EID) 

cluster committee in March 2017; the then Head of Department of Rural, 



Report of the Public Protector  
In the matter between Mothobi Edward Mothobi and the North-West Parks Board 

 

 

Page 6 of 110 
 

Environmental, and Agriculture Development (READ), Dr P. Mokaila and 

former MEC Tlhape on 12 June 2017; and the Executive Council of the 

North West Provincial Government (EXCO) on 12 July 2017.  

 

(ff) The board raised allegations against the Complainant, during the meeting 

with former MEC Tlhape in April 2017, where it was resolved that the board 

should give the CEO a chance to redeem himself. No charges were at this 

time brought against the Complainant. The NWPB developed a need to 

follow through the allegations as were presented to the MEC after the 

EXCO meeting held on 12 July 2017 where the complainant sealed the 

disclosure. This is a clear indication of the proximate cause. In essence the 

NWPB failed to institute disciplinary action against the Complainant 

timeously, abandoned the charges and resuscitated them subsequent to 

the EXCO resolution of 12 July 2017. The timing of the charges thus 

confirms the proximate cause to the occupational detriment. 

 

(gg) The most important clarification provided by Dr Magome is that at this point 

the issue of the Mape Report nor the Kgomo Reports had not arisen. 

Neither had it been addressed with the board by the Complainant. What is, 

however, important is that the Complainant had raised the issue with the 

MEC and the institution of the charges against the Complainant post the 

resolution by the EXCO is, in essence, a confirmation of the proximate 

cause to the occupational detriment. 

 

(hh) The Complainant reported a disclosure to the Member of the Executive 

Council and that led to him being subjected to an occupational detriment 

when he was unlawfully suspended and later dismissed by the NWPB. 

 

(ii) The NWPB subjected the Complainant to occupational detriment in 

pressing a disciplinary enquiry, suspending and subsequently dismissing 

him following his making a protected disclosure. The conduct of the NWPB 

amounts to a contravention of section 3 of the Protected Disclosure Act, 

which provides that “no employee may be subjected to any occupational 
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detriment by his or her employer on account, or partly on account of having 

made a protected disclosure.  

 

(jj) Although the EXCO approved the recommendations flowing from the Mape 

Report, as tabled by the Complainant per the memorandum dated 12 June 

2017, there has not been implementation on the approval of the 

recommendations. Instead the NWPB proceeded to suspend the 

Complainant on charges of misconduct and subsequently dismissed him. 

The former MEC Tlhape concurred with the decision to dismiss the 

Complainant. 

 

(ll) The conduct of the NWPB accordingly constitutes improper conduct as 

envisaged in section 182(1) of the Constitution and maladministration as 

envisaged in section 6(4)(a) (i) of the Public Protector Act. 

 

 

(b) Regarding whether the EXCO EID Cluster Committee failed to implement 

the resolutions flowing from the submission of a memorandum dated 12 

June 2017 by the Complainant, recommending the implementation of the 

legal and financial due diligence report of 2007 by Mape Inc. Attorneys.  

 

(aa) The allegation that the EXCO EID Cluster Committee failed to implement 

the resolutions flowing from the submission of a memorandum dated 12 

June 2017, by the Complainant recommending the implementation of the 

the legal and financial due diligence report by Mape Inc. Attorneys of 2007, 

is substantiated. 

 

(bb) The Complainant approached the EXCO EID Cluster Committee for 

support and approval of the memo on submission of the due diligence 

report to the provincial EXCO. The then HOD and the former MEC Tlhape 

supported and approved the memo on 12 June 2017.  
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(cc) The EXCO EID Cluster Committee constituted of the following four 

Departments: The Rural, Environmental and Agricultural Development; 

Department of Culture, Arts and Traditional Affairs; Department of 

Finance, Economy and Enterprise Development as well as Tourism. The 

action list was circulated to the relevant Heads of Departments (HODs) 

and Chief Executive Officers (CEOs) of the relevant State Owned Entities 

(SOEs). The executive authority in respect of the functioning of the Cluster 

was vested with the EXCO EID Cluster Committee and thus cannot be 

exonerated from the failure of the implementing structures.  

 

(dd) The then HOD and the former MEC Tlhape supported and approved the 

memo on 12 June 2017, on behalf of the EXCO EID Cluster Committee. 

 

(ee) The Complainant tabled the due diligence report at the provincial EXCO 

meeting on 12 July 2017 and same was approved for implementation. 

Although the provincial EXCO does not operate as implementing agents 

on its resolution however, sections 125 and 132 of the Constitution bestow 

a duty upon the Premier, as the Chairperson of the EXCO of the province, 

to ensure compliance with the constitutional obligation by the Executive 

Council of the province at the same time ensuring the manifestation of 

good governance within the province. 

 

(ff) The EXCO, as the executive authority in government, had a significant 

opportunity to take meaningful action to address the long standing 

irregularities within the NWPB as were identified in the Mape Report, 

however, failed to see through the implementation of the action list as 

appearing on the minutes of the meeting of 12 July 2017. 

 

(gg) The e-mail referred to by the former MEC Tlhape requesting progress 

from, amongst others, the Complainant was sent while the Complainant 

was on suspension. It thus unable to accept that it was incumbent upon 

the complainant to see through the implementation of the EXCO 

resolution. It was impossible for the Complainant to execute such a duty 
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whilst barred from entering the premises of the NWPB. Being 

knowledgeable of the Complainant’s suspension and his relationship with 

the board viz-a-vis  the fact that he [the Complainant] was responsible, 

together with the board, for implementing the resolutions of the EXCO, the 

MEC demonstrated lack of accountability as required by section 195 of the 

Constitution. 

 

(hh)  It was impossible to expect the two parties to work together when, on one 

hand, the Board had separately lodged a complaint, against the 

Complainant, with the MEC and, on the other hand, the Complainant had 

approached the same MEC to make submissions on the legal and 

financial due diligence findings and recommendations made in the Mape 

Report which implicated one of the sitting members of the Board. Had he 

been capable of ensuring the implementation of the Mape Report he would 

have done so prior to approaching the former MEC Tlhape and former 

Premier Mahumapelo. 

 

(ii) It is important to point out that the total cost of work by Mape Inc, as per 

the terms of reference, amounted to R 490 000.00 excluding VAT and 

disbursements. The fact that recommendations contained in that Report 

are yet to be implemented, in accordance with the resolution taken by the 

EXCO, can be said to render the costs paid to the Mape Inc. tantamount 

to fruitless expenditure by the NWPB. 

 

(jj) Meetings held by the NWPB following receipt of the Mape Report, as 

indicated in the response letter, dated  30 August 2019, to my Notice in 

terms of section 7(9)(a) of the Public Protector Act, by the Acting CEO of 

the NWPB, Mr Van der Merwe, cannot be accepted as action taken. The 

action I am, in this regard referring to, is the implementation of the 

recommendations. Had the matters raised in the Mape Report during 2006 

been appropriately addressed by the NWPB, I doubt that the Complainant 

would have pursued those issues. 
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(kk) In essence, in his response to my Notice, the Acting CEO, Mr. Van Der 

Merwe, would have indicated, for example, that all concession 

agreements are currently less than 25 years in duration and in line with 

treasury regulations; that management had written off concessionaries in 

breach of treasury regulations and that the alleged R40 000 000 had been 

recovered. 

 

(ll) The conduct of the EXCO EID Cluster Committee and the North West 

Provincial Government EXCO accordingly constitutes improper conduct 

as envisaged in section 182(1) of the Constitution and maladministration 

as envisaged in section 6(4)(a) (i) of the Public Protector Act. 

 

 

(c) Regarding whether the Complainant suffered prejudice as a result of 

the conduct of the NWPB in the circumstances. 

 

(aa) The allegation that the Complainant suffered prejudice as a result of the 

NWPB’s conduct, is substantiated. 

 

(bb) The Complainant reported a disclosure which led to him being subjected to 

an occupational detriment when he was unlawfully suspended and later 

dismissed by the NWPB. 

 

(cc) Although evidence at my disposal clearly indicates that the Complainant 

was dismissed as a result of the protected disclosure, I cannot turn a blind 

eye to the fact that, through a Settlement Agreement concluded at the 

CCMA on 7 August 2018, the Complainant acceded to the substantive 

fairness of his dismissal, meaning that he did not dispute the charges 

preferred against him. 

 

(dd) It is my view that the misconduct charges against the Complainant were 

used as a barrel of a gun, pointed at his head, in case he pursued the 



Report of the Public Protector  
In the matter between Mothobi Edward Mothobi and the North-West Parks Board 

 

 

Page 11 of 110 
 

disclosure. As was anticipated by the NWPB, the Complainant pursued with 

the disclosure and the trigger was released. In essence, the misconduct 

charges were used as a retaliatory measure by the NWPB against the 

Complainant as the disclosure he made implicated a sitting member of the 

board. The NWPB became complicit to these illicit actions and failed to take 

necessary measures to implement the NWPG EXCO resolutions to recover 

the loss. 

 

(ee)  Although in signing the Settlement Agreement the Complainant acceded to 

having committed misconduct, it is my finding that the protected disclosure 

that he has made (and not misconduct that he has committed), was the 

dominant or most likely cause of his dismissal. In terms of section 187(1)(h) 

of the LRA such a dismissal is regarded as automatically unfair and the 

remedies provided for by section 193 of the LRA includes reinstatement, 

re-employment and compensation. The compensation awarded to an 

employee whose dismissal is automatically unfair must, in terms of section 

194(2) of the LRA be just and equitable in all the circumstances, but not 

more than the equivalent of 24 months' remuneration calculated at the 

employee's rate of remuneration on the date of dismissal. 

 

(ff) I am, however, bound by the rule of law to arrive at a sound and qualified 

finding. I am also bound to be mindful of what is fair and just under the 

circumstances. In executing my mandate in terms of the Constitution of the 

Republic as well as the Public Protector act I had to, holistically, take into 

cognisance all the information gathered throughout the investigation. 

 

(gg) It is of importance for me to reiterate that my investigation did not seek nor 

attempted to confirm the charges against the Complainant as the process 

has already unfolded at the CCMA. I however had to satisfy myself in 

assessing the weight that the charges carry and the extent of the impact 

they may attribute to my findings on this investigation. 
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(hh) I am, therefore, unable to establish an opportunity of remitting the matter 

for a re-hearing and/or recommend reappointment or reinstatement as this 

might result in the unintended review of the CCMA ruling.  

 

(ii) As for the Settlement Agreement itself including any other matter that arose 

within the CCMA, I express no further view of my own save to advise that 

the Complainant may approach the Labour Court for a judicial review 

should he still feel prejudiced by same.  

 

(jj) It is my well measured view that my decision should not be seen as a 

pronouncement on a question of law in the stringent sense of the word 

rather a pronouncement of wrongdoing especially on the part of an organ 

of the State.  

 

(viii) In the light of the above findings, I am taking the following remedial action 

as contemplated in section 182(1)(c) of the Constitution: 

 

 

The MEC must: 

  

(aa) Ensure that the resolution taken (on 12 July 2017 at the Executive Council 

Meeting, 5/2017, held at Tusk Hotel in Taung) in respect of the “submission 

on due diligence report recommendations” are implemented within sixty 

(60) working days from the date of this Report. 

 

The Premier must: 

 

(bb) Ensure that the remedial action in (aa) is actioned accordingly. 
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REPORT ON AN INVESTIGATION INTO ALLEGATIONS OF 

MALADMINISTRATION AND IMPROPER PREJUDICE BY THE NORTH WEST 

PARKS BOARD BY IMPROPERLY SUSPENDING AND SUBSEQUENTLY 

DISMISSING THE FORMER NWPB CEO FOR MAKING A PROTECTED 

DISCLOSURE  

 

1. INTRODUCTION 

 

1.1 This is my report issued in terms of section 182(1)(b) of the Constitution of the 

Republic of South Africa, 1996 (the Constitution) and section 8(1) of the Public 

Protector Act, 23 of 1994 (the Public Protector Act). 

 

1.2 The report is submitted in terms of section 8(3) of the Public Protector Act to 

the following officials: 

 

1.2.1 The Administrator in the office of the Premier of the North-West Provincial 

Government, Mr Sibusiso Mpanza 

 

1.2.2 The Premier of the North West Provincial Government: Prof. Job Mokgoro 

  

1.2.3 The Member of the Executive Council (MEC) for the Department of Economic 

Development, Environment, Conservation and Tourism: Honourable 

Kenetswe Mosenogi  

 

1.2.4 The Head of Department (HOD) for the Department of Economic 

Development, Environment, Conservation and Tourism: Mr Lufuno Tshikovhi 

 

1.2.5 The Chairperson of the North-West Parks Board. 
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1.3 Copies of the report are also submitted to the following to inform them about 

the outcome of the investigation: 

 

1.3.1 The Complainant: Mr. Mothobi Edward Mothobi; 

 

1.3.2 The former Premier of the North-West Province: Honourable Supra 

Mahumapelo; 

 

1.3.3 The former MEC for the Department of Rural, Environmental and Agricultural 

Development: Honourable Manketse Tlhape; 

 

1.3.4 The former Chairperson of the NWPB: Dr. Khakhane-Leballo  

 

1.3.5 The report communicates the outcome of an investigation into allegations of 

improper conduct and victimization of alleged whistle-blower, Mr. Mothobi 

Edward Mothobi, by the North-West Parks Board (the NWPB) as a result of a 

protected disclosure made in terms of section 8(1) of the Protected 

Disclosures Act No. 26 of 2000 (the PDA), leading to his unfair dismissal. 

 

2. THE COMPLAINT 

 

2.1 The complaint was lodged with my office on 21 February 2019 by the former 

Chief Executive Officer (CEO) of the North West Parks Board (NWPB), Mr 

Edward Mothobi (the Complainant).  

 

2.2 The Complainant alleged that he was appointed on 23 December 2015, as the 

NWPB’s CEO in terms of sections 6(2)(c) and 17(3) of the North West Parks 

Board Act, 2015 (the Act) by the former Member of the Executive Council for 

Rural, Environment and Agricultural Development, Ms Manketse Tlhape 

(MEC Tlhape), for a period of five (5) years at a salary scale of R1 582 757.00 

per annum. 
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2.3 Prior to his appointment as the CEO, the then North West Parks and Tourism 

Board (NWP & TB) appointed Mape Inc. in 2006, to conduct an audit of the 

concession agreements in Pilanesberg National Park and Madikwe Game 

Reserve and to also provide an opinion on statutory compliance with Section 

217 of the Constitution, PFMA, and section 16 of the Treasury Regulation, 

dealing with Public Private Partnership and made recommendations. The 

terms of reference for the appointment of Mape Inc. were as follows: 

 

2.3.1 To review concession arrangements with a view to ensure regulatory 

compliance; 

 

2.3.2 To ascertain whether or not there was any material breach of any of the 

concession arrangements; 

 

2.3.3 To review the fixed rental arrangements and replace it with a turnover based 

and fixed rental, whichever is greater, and to establish tax efficient means of 

efficient management of the concession arrangements; and 

 

2.3.4 To ascertain ways and means of increasing the current revenue streams from 

the concession arrangements, and to ascertain whether or not the concession 

fees paid to NWP & TB are consistent with the terms of the agreement. 

 

2.4 In 2016, Kgomo Attorneys Inc. was also appointed to reaffirm and conduct a 

further investigation emanating from the findings of Mape Inc. Same was done 

and the findings confirmed the Due Diligence Report findings by Mape Inc. 

 

2.5 On 22 January 2016, he notified the former MEC Manketsi Tlhape (MEC 

Tlhape) during the signing of the co-management agreement with 

Barokologadi Tribe at Madikwe Game Reserve, about information relating to 

concession agreements being in violation of Treasury Regulations 16 on 

Tourism Public Private Partnerships by having durations of both 45 and 99 

years and for owing the Board PPP/concession fees in terms of Treasury 
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Regulations 16 of the PFMA as per the findings in the legal and financial due 

diligence report by Mape Inc. 

 

2.6 To corroborate the above disclosure, the Complainant submitted to my office 

his letter dated 19 February 2016 addressed to Prof. Mokgoro, titled “Parks 

Board of Directors, CEO & Staff disciplinary” in which he was responding to a 

letter received from Prof Mokgoro. The letter stated as follows: 

 

“… 

Your letter dated 19th February 2016 is received and acknowledged. 

… 

On 22 January 2016 the Chairperson allowed Dr. Magome; Chairperson of 

the Conservation Subcommittee to contradict the Chief Executive Officer 

when he was briefing the MEC about concession agreements being in 

violation of Treasury Regulations 16 on Tourism Public Private 

Partnerships by having durations of both 45 and 99 years and for owing the 

Board PPP/concession fees in terms of Treasury Regulations 16 of the 

PFMA. [My underlining] 

 

Dr Magome is a shareholder and Director on two Lodges in Madikwe Game 

Reserve namely: - Madikwe Hills and Tuningi. According to a Due Diligence 

Report submitted to EXCO by the Board Tuningi Safari Lodge has breached 

their concession agreement by unlawfully and without Parks Board’s 

approval restructuring the shareholding of Rapid Dawn 26 (Proprietary) 

Limited with a resultant effect that Rapid Dawn 26 is now a wholly owned 

subsidiary of Rapid Dawn 77. In terms of the concession agreement the 

concessionaire is not permitted to have any subsidiaries without Parks 

Board’s approval”.  

 

2.7 In addition, the Complainant alleged that he submitted a letter to former 

Premier Mahumapelo in August 2016. During a meeting held by my 

investigation team with the Complainant on 26 June 2019, he indicated that 

he did not receive a response from the former Premier.  



Report of the Public Protector  
In the matter between Mothobi Edward Mothobi and the North-West Parks Board 

 

 

Page 17 of 110 
 

2.8 In January 2017, he met with the former Premier, Mr. Supra Mahumapelo, and 

former MEC Tlhape to discuss issues around the Mape Report and they 

resolved that the matter be made a proper cabinet submission. 

 

2.9 Subsequent to the meeting he had with former Premier Mahumapelo and 

former MEC Tlhape, on 15 February 2017, he prepared a memorandum titled 

“submission on due diligence report recommendations” 

 

2.10 On 5 July 2017, following an improperly constituted and heated Board meeting 

held on the same day, the NWPB, through the Chairperson, Dr Khakhane-

Leballo, resolved to write a letter of complaint to former MEC Tlhape titled, 

“complaint of board members against the CEO”. In the same letter, the 

Board made all manner of untested and capricious allegations against the 

CEO that “the Board cannot suspend or discipline him as he reports to the 

MEC and Shareholders”. 

 

2.11 On 12 June 2017, he submitted a memorandum titled “Submission on due 

diligence report recommendations” and was supported by the Head of 

Department for Rural, Environment and Agricultural Development, Dr P 

Mokaila, and approved by former MEC Tlhape for submission to the Executive 

Council of the North West Province, Economic and Infrastructure Cluster 

Committee (EXCO EDI Cluster Committee). The purpose of the memorandum 

was for the EXCO EDI Cluster Committee to do the following: 

 

a. Take note and approve the recommendations of the financial and legal 

due diligence reports on the concession arrangements within the North 

West Parks Board at both Madikwe Game Reserve and Pilanesberg 

National Park as conducted by Mape Inc. and Kgomo Inc. Attorneys; 

 

b. To request EXCO EDI Cluster Committee to approve the establishment 

of a commission of enquiry on the findings by the Mape Inc. report with 

regard to R40 million lost due to unlawful Agency Agreement entered 



Report of the Public Protector  
In the matter between Mothobi Edward Mothobi and the North-West Parks Board 

 

 

Page 18 of 110 
 

into by Messrs Magome, W Stephens and Carl Trieloff on behalf of the 

former NWP & TB, now the NWPB; 

 

c. To authorise the recovery of management and marketing fees paid to 

Legacy by Pilanesberg Resorts in respect of unsigned management and 

marketing contracts; 

 

d. To direct that North West Development Corporation and Pilanesberg 

Resorts pay over dividends due to the NWPB in terms of the 1983 

Bophuthatswana National Parks agreement paid to Dirapeng (Pty) Ltd; 

and 

 

e. To authorise a commission of enquiry to investigate income lost for 

unpaid concession fees with regard to beds inside Pilanesberg Game 

Reserve and traversing rights related to Sun City Resorts. 

 

2.12 On 12 July 2017, the Department of Rural, Environment and Agricultural 

Development (the Department) held its fifth meeting of 2017, of Bokone 

Bophirima Executive Council at Taung Hotel School and Convention Centre 

at 09h00, whereat the Complainant presented the due diligence reports, in his 

capacity as the CEO and Accounting Officer of the NWPB, an entity of the 

Department to the Executive Council for adoption and implementation by the 

Provincial Government. The reports implicated Dr Magome in the theft of R40 

million due to the State, through an unlawful Agency Agreement with the 

NWPB; 

 

2.13 The EXCO resolved as follows: 

 

“18(a) EXCO agreed with recommendations of the report that read: 

 

(a)  It is recommended for Executive Council to take note and approve 

the recommendations of the financial and legal due diligence reports 

on the Concession agreements within the North West Parks Board at 
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both Madikwe Game Reserve and Pilanesberg National Park as 

conducted by Mape Incorporated and Kgomo Attorneys Incorporated. 

(b) Secondly, EXCO to approve the establishment of the Commission of 

enquiry on the findings by the Tumi Mape Inc. report with regard to 

R40 million lost due to unlawful Agency Agreement entered into by 

Messrs Magome, W. Stephens and Carl Trieloff on behalf of the 

former North West Parks and Tourism Board (now North West Parks 

Board). 

(c) Thirdly, EXCO authorise recovery of management and marketing fees 

paid to Legacy by Pilanesberg Resorts in respect of unsigned 

management and marketing contracts. 

(d) Fourthly, EXCO direct North West Development Corporation (NWDC) 

and Pilanesberg Resorts to pay over dividends due to the North West 

Parks Board in terms of the 1983 Bophuthatswana National Parks 

agreement paid to Dirapeng (Pty) Ltd. 

(e) Fifthly, EXCO authorise the Commission of enquiry to investigate 

income lost for unpaid concession fees with regard to beds inside 

Pilanesberg Game Reserve and transverse rights related to by Sun 

City Resorts”. 

 

2.14 Upon hearing about this disclosure being adopted for implementation by the 

EXCO, Dr Magome and Dr Khakhane-Leballo convened an impromptu and 

improper “Board meeting” on 28 July 2017 at 15h00, where only three (3) 

members of the NWPB were present, namely Dr Khakhane-Leballo, Pastor 

Piet Tlhabanyane and Mr Frans Thupaemang, whilst other members were 

present through tele-conferencing. The meeting of the non-executive 

Directors resolved as follows: 

 

“Suspension of Mr Mothobi with full pay as of date of delivery of the letter that 

is, 28/07/2017. 

The suspension letter to be prepared on 28/07/2017 and be delivered to him; 

A copy of the same letter to be sent to him by email; 
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Resource Security Manager shall be informed to deny the CEO access to the 

premises; 

IT Manager will be informed to terminate the CEO from the NWPB emails 

whilst on suspension; 

The legal subcommittee shall draft the suspension letter and share it with the 

Board; 

The Chairperson shall inform the Hon. MEC immediately with regards to the 

CEO’s suspension and discuss the Board’s view on an appointment of the 

Acting CEO. 

Investigations should be concluded within 30 to 60 days”. 

 

2.15 He was suspended on 28 July 2017, following a resolution by the board of the 

NWPB and on 19 October 2017, he was given a notice to attend a disciplinary 

hearing on 24 October 2017; 

 

2.16 The board of the NWPB allegedly leaked the charges against him to the City 

Press newspaper dated 30 July 2017, thereby starting his trial by media. The 

intention was to destroy his career opportunities. For instance, the Limpopo 

Tourism Authority had recommended for his appointment as the CEO on a 

three (3) year contract, but due to the media blitz by the NWPB, the offer was 

withdrawn; 

 

2.17 On 2 November 2017, the disciplinary hearing continued until 30 December 

2017, whilst he was hospitalised; 

 

2.18 Notwithstanding the above, former MEC Tlhape, through a handwritten one 

sentence note, “concurred” with the board of the NWPB’s resolution relating 

to the “Termination of Employment of the CEO” on 16 January 2018; and 

 

2.19 In the main the Complainant alleged that the board of the NWPB, in protecting 

a sitting member of the NWPB, Dr Magome, and supported by former MEC 

Tlhape, improperly suspended and subsequently dismissed him in retaliation 
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for a protected disclosure he had made to the Executive Council, regarding 

suspected corruption, conflict of interest and irregularities within the NWPB. 

 

2.20 The Complainant approached me for relief on the basis that he was subjected 

to an occupational detriment, after he had made a protected disclosure in 

terms of the Protected Disclosures Act1 (the PDA). 

 

 

3 POWERS AND JURISDICTION OF THE PUBLIC PROTECTOR 

 

3.1 The Public Protector is an independent constitutional body established under 

section 181(1)(a) of the Constitution to strengthen constitutional democracy 

through investigating and redressing improper conduct in state affairs. 

 

3.2 Section 182(1) of the Constitution provides that: 

 

“The Public Protector has the power, as regulated by national legislation - 

 

(a) to investigate any conduct in state affairs, or in the public administration 

in any sphere of government, that is alleged or suspected to be 

improper or to result in any impropriety or prejudice; 

(b) to report on that conduct; and 

(c) to take appropriate remedial action.” 

 

3.3 Section 182(2) of the Constitution states that the Public Protector has 

additional powers and functions prescribed by national legislation. 

 

3.4 The Public Protector is further mandated by the Public Protector Act to 

investigate and redress maladministration and related improprieties in the 

conduct of state affairs. The Public Protector is also given the powers to 

                                                           
1 26 of 2000 
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resolve disputes through conciliation, mediation, negotiation or any other 

appropriate alternative dispute resolution mechanism. 

 

3.5 The NWPB is a Schedule 3 Public entity established in terms of the Public 

Finance Management Act, 1999 (the PFMA) and Public Service Act, 1994 (the 

PSA). 

 

3.6 The power and jurisdiction of the Public Protector to investigate and take 

appropriate remedial action was disputed by the NWPB.  The Acting CEO of 

the NWPB, Mr ZJ Van der Merwe (Mr Van der Merwe) in the response per 

letter dated 30 August 2019, to my Notice in terms of section 7(9)(a) of the 

Public Protector Act on behalf of the former Chairperson and the board of the 

NWPB, submitted as follows: 

 

“… 

 

THE NOTICE AND FINDINGS 

 

POINTS IN LIMINE 

 

In response to THE NOTICE, I am advised, as I hereby do, to take the 

following points in Limine with regard to the complaint by the former CEO, Mr 

Mothobi: 

 

5.1 Competence of the Public Protector to Review an Award of the 

Commissioner for Conciliation Mediation and Arbitration 

established in terms of the Labour Relations Act, 1995. 

 

5.1.1 The preamble of the Labour Relations Act, 1995 states that the 

Labour Relations Act has been enacted to give effect to section 23 

of the Constitution. In that regard “provide a simple procedure for the 

resolution of Labour disputes through statutory conciliation, 

mediation and arbitration for which purpose the Commission for 
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Conciliation Mediation and Arbitration is established”; to establish the 

Labour Court and Labour Appeal Court as Superior Courts, with 

exclusive jurisdiction to decide matters arising from the Act. 

 

5.1.2 Section 141 provides for resolution of disputes if parties consent to 

arbitration under the auspices of the Commission. Section 141(1) 

states that if a dispute remains unresolved after conciliation, the 

Commission must arbitrate the dispute if a party to the dispute would 

otherwise be entitled to refer the dispute to the Labour Court for 

adjudication and, instead all the parties agree in writing to arbitration 

under the auspices of the Commission. 

 

5.1.3 We submit that the Complainant after having referred his dismissal to 

the CCMA and after failing to agree on conciliation agreed with the 

North West Parks Board as contemplated in Section 141(1) of the 

Labour Relations Act to go for arbitration. 

 

5.1.4 Section 141(6) states that if the provisions of subsection (1) apply, as 

they do in this case before the Public Protector, the Commissioner 

may make an award that the Labour Court could have made. Section 

141(6) clothes the Commissioner with the power and authority of the 

Labour Court where parties have agreed to arbitration. 

 

5.1.5 In this case Mr. Mothobi and North West Parks Board as employer 

agreed to go for arbitration and the Award flowing from that arbitration 

was that Mr. Mothobi, Complainant, was dismissed for a fair reason. 

In other words the Commissioner after agreement of the parties 

issued an Award which Mr. Mothobi accepted that the 33 charges for 

which Mr. Mothobi was charged and subsequently found guilty were 

valid. 

 

5.1.6 Against the aforementioned background we plead that the 

Complainant is estopped from varying this award using the office of 
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the Public Protector and is in breach of the express provisions of 

Section 141(4) and 141(6) of the Labour Relations Act. We submit that 

the forum available to vary the Award of Commissioner Greyling is the 

Labour Court and not the Office of the Public Protector. 

 

5.1.7 Section 6 of the Public Protector Act 23 of 1994 states that none of 

the powers conferred on the Public Protector in terms of that Act shall 

be construed as empowering the Public Protector to investigate the 

performance of judicial functions by any Court of Law. Our submission 

is that Section 7 prohibits the Public Protector from reopening or 

reviewing an award granted judiciously in terms of Section 141(6) of 

the Labour Relations Act. 

 

5.2 ESTOPPEL THROUGH SILENCE 

 

5.2.1 It is trite and “… the rule of law is clear that where one by his words or 

conduct wilfully causes another to believe the existence of a state of 

things and induces him to Act in that believe, so as to alter his own 

previous position, to his detriment, the former is precluded from 

averring against the latter a different state of things as existing at the 

same time:, Solomon JA in Bauman v Thomas, 1920 AD 428. 

 

5.2.2 Mr. Mothobi by his conduct, and in this case silence, in not raising as 

an employee of the North West Parks Board this contrived plea of 

victimization and request to the Board for protection under Protected 

Disclosures Act as the Board never received such correspondence as 

Employer. This plea was not raised during any of the following 

processes: 

 

(i) The Pre-suspension process, where he is entitled in law to 

give all reasons why he should not be suspended; 

(ii) The disciplinary hearings where he had legal representation; 

(iii) The right to plead against dismissal; 
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(iv) The Conciliation and Arbitration process that he followed after 

the dismissal. 

(v) This plea of occupational detriment or victimization for making 

a protected disclosure was not pleaded anywhere from (i) to 

(iv) above. 

 

5.2.3 Against this backdrop we submit that the principle of estoppel applies 

to this complaint. 

 

5.3 COMPLAINANT RAISING A NEW MATTER OF OR DEFENCE OF 

BEING DISMISSED FROM MAKING A PROTECTED DISCLOSURE 

NOT VENTILATED IN LOWER STRUCTURES. 

 

5.3.1 I am advised that it is also arguable, which advice I accept, whether it 

is open to the Public Protector to entertain a plea as is the complaint 

of occupational detriment or victimization for making a protected 

disclosure as contemplated in Section 1 of PDA, that was otherwise 

not raised in a lower forum, in this case the Parks Board disciplinary 

hearing process, hearing the same matter. I am advised that no litigant 

is allowed to raise a new matter on appeal. Complainant seems prima 

facie to have approached the Public Protector to Appeal his dismissal. 

He does this by raising a new matter that had not been raised with 

any of the Parks Board processes handling his disciplinary process. 

Without having followed procedure stipulated by the Protected 

Disclosures Act and per policy of the Provincial Government on 

whistleblowing. There is no evidence further that this complaint was 

submitted to the Chairperson of the Board as alleged in the draft 

Report; in any of the papers dealing with neither the disciplinary 

process nor the Conciliation and Arbitration processes. 

 

5.3.2 North West Parks Board as a state entity and by extension the 

Provincial Government is subjected to the power of remedy by the 

Public Protector in the event of maladministration. That being so, it is 
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a lower forum to which the Complainant in terms of the policy of the 

provincial government on whistleblowing had to go to whistle blow 

which we submit he did not do on the evidence. That he held meetings 

with former chairperson of the Board, former MEC Tlhape and Premier 

Mahumapelo on matters commonly known in government and which 

have been acted upon from 2008 cannot be said to fall within the 

contemplated meaning of disclosure nor occupational detriment in the 

Protected Disclosures Act”. 

 

3.7 I must however respectfully point out that the argument presented by the NWPB 

is not supported by law.  Of particular importance is that the argument ignores 

choice of law by the Complainant, who has chosen to challenge the conduct of 

the NWPB as a form of maladministration and the violation of the  Protected 

Disclosure Act, 2000 (the PDA). 

 

3.8 Section 2 of the Constitution provides that: “the Constitution is the supreme law 

of the Republic; law or conduct inconsistent with it is invalid, and the obligations 

imposed by it must be fulfilled. 

 

3.9 Mr Van der Merwe, quoting the preamble to the Labour Relations Act 66 of 

1995 (LRA) contended that, the Complainant after having referred his dismissal 

to the CCMA and after failing to agree on conciliation agreed with the NWPB 

as contemplated in Section 141(1) of the LRA to go for arbitration.  Flowing 

from that arbitration the Complainant was dismissed for a fair reason.  The 

NWPB pleaded that the Complainant should be estopped from varying the 

arbitration award using the Office of the Public Protector. 

 

3.10 The NWPB submitted that section 6 of the Public Protector Act states that none 

of the powers conferred on the Public Protector in terms of that Act shall be 

construed as empowering the Public Protector to investigate the performance 

of judicial functions by any Court of law.  Therefore, the Public Protector is 

prohibited from reopening or reviewing an award granted judiciously in terms of 

section 141(6) of the LRA.  
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3.11 Further citing the principle of ‘Estoppel’, the NWPB argued that the Complainant 

by his conduct and in his silence, failed to raise the contrived plea of 

victimization in a lower forum including during pre-suspension, at the 

disciplinary hearing as well as at conciliation and arbitration, the Complainant 

should therefore be barred from pursuing this matter any further before the 

Public Protector. 

 

3.12 The Complainant, however, reported that on 30 July 2017 he wrote a letter to 

former MEC Tlhape requesting intervention. The letter submitted to my office 

by the Complainant reads as follows: 

 

“… 

 

For Attention: Hon MEC Manketsi Tlhape 

 

Dear Hon MEC Manketsi Tlhape 

 

REQUEST FOR MEC INTERVENTION ON THE UNILATERAL BOARD 

DECISION TO SUSPEND THE CEO OUTSIDE LEGAL PROCESSES 

 

I refer to the above subject matter. 

 

On the 21 July 2017 the Chairperson of the board sent a notice to suspend 

the CEO which indicated the CEO should respond by Wednesday 26 July 

2017 before 13h00 (see Annexure A). I responded on the 26 July 2017 as was 

required (see Annexure B). On the 28 July 2017 the board had a 

teleconference meeting without the CEO, Company Secretary and other board 

members being present. The said meeting did not follow section 14 of the Act. 

After the said unlawful meeting I received the letter of suspension from the 

Chairperson’s husband email address on the 29 July 2017 (See Annexure C).  

 

I then requested legal opinion from Adv. Ratshikana on this matter on the 29 

July 2017 (See Annexure D). I then responded to the said letter and 
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highlighted the implications of the letter on the 30 July 2017 (See Annexure 

E). I have attached herewith the provisions referred to in the North West Parks 

Board Act (See Annexure F). The Chairperson today on the 30 July 2017 sent 

a letter to Resource Security to stop me from entering the business premises 

and for the IT Manager to remove me from the email system (See Annexure 

G) thereby violating the Shareholder Compact and section 19(2) of the North 

West Parks Board Act. 

The above action is a clear retaliation by Dr Hector Magome and fellow board 

members to the EXCO resolution which states as follows… [My underlining]” 

 

3.13 Since section 182(1) of the Constitution provides that: “the Public Protector has 

the power as regulated by national legislation to investigate any conduct in state 

affairs, or in the public administration in any sphere of government, that is 

alleged or suspected to be improper or to result in any impropriety or prejudice” 

(own emphasis), therefore in terms of section 2 of the Constitution, the Public 

Protector is not precluded by section 141 of the LRA to investigate this matter.  

It should also be noted that the LRA is also subject to the Constitution as the 

supreme law of the land. 

 

3.14 I take note of the argument raised by the NWPB that the Complainant cannot 

in law introduce a new defence on appeal, which was not presented at the lower 

forum.  However, I cannot place any weight on the internal disciplinary enquiry 

as it was undertaken in absentia whilst the Complainant was hospitalised.  The 

Complainant did not have an opportunity to state his case or demand that his 

matter be dealt with in terms of the PDA. 

 

3.15 Mr Van der Merwe further contended that “…by his conduct and in his silence, 

in not raising as an employee of the NWPB the contrived plea of victimization 

and request to the Board for protection under the Protected Disclosure Act as 

the board never received such correspondence as employer”.  The 

Complainant could not have raised the protected disclosure to the very same 

board that became complicit to the same illicit activities by not taking any 

measures to ensure that the recommendations in the due diligence report were 
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implemented, prompting the Complainant to escalate the matter to a higher 

level of authority. 

 

3.16 Furthermore, a “protected disclosure” is not only a disclosure made to an 

employer but, may include a disclosure made to a legal adviser, Cabinet 

Member, Public Protector, regulatory body, member of the press, or police 

official. Section 3 of the PDA states that no employee may be subjected to any 

occupational detriment by his or her employer on account, or partly on account, 

of having made a protected disclosure. 

 

3.17 In addition to the responsibility to disclose, the PDA also provides that 

employers have an equal duty to ensure that all necessary steps are taken to 

protect employees from any detriment, as a result of their disclosure of such 

information. 

 

3.18 Moreover, any dismissal on account, or partly on account, of an employee 

having made a protected disclosure, is deemed to be an automatically unfair 

dismissal in terms of the LRA. Any other occupational detriment, which is the 

result of having made a protected disclosure, is deemed to be an unfair labour 

practice in terms of the LRA. 

 

3.19 Accordingly, in terms of s6 of the PDA, any disclosure made to an employer by 

the employee in good faith and substantially in accordance with any procedure 

authorised by the employer is a protected disclosure. Section 6 only requires 

proof of a credible possibility of the issue outlined in the disclosure and any 

disclosure made in good faith must ultimately be protected.  The Act does not 

provide that an employee must specifically ‘raise and / or request’ for protection 

from the employer as Mr Van der Merwe submitted. 

 

3.20 In challenging my jurisdiction further and invoking the principle of estoppel the 

NWPB further submitted2 that “This plea of occupational detriment or 

                                                           
2 at paragraph 5.2.2 of the response to my Notice in terms of section 7(9) 
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victimization for making a protected disclosure was not pleaded anywhere”. 

Having carefully studied the CCMA records it is, however, clear that the 

Complainant initially approached the CCMA with a plea of occupational 

detriment.  

 

3.21 This conclusion is based on the Complainant’s CCMA referral form 7.1.1 that 

the nature of the unfair labour practice arose from the protected disclosure.  In 

this instance, I refer to Annexure A of the Complainant’s referral form which 

indicates the nature of the dispute as follows: 

 

  “The Applicant made a protected disclosure on 12 July 2017 to the provincial 

cabinet involving key members of the board (respondent) regarding R40 Mil 

lost due to unlawful agency agreements entered into by Mr Magone (board 

member) on behalf of the board and Mr Paul Daphney (former CEO and 

board member of respondent.  Consequently, the applicant was suspended, 

charged and dismissed.” 

 

3.22 The CCMA did not deal with the Complainant’s referral of his unfair dismissal 

dispute in terms of the PDA on the grounds of lack of jurisdiction.   

 

3.23 The aim of the PDA is to protect the whistleblower and “to promote the 

eradication of criminal and other wrongful conduct in organs of state and private 

bodies”.  At all occasions the Complainant held the view that the actions of the 

NWPB were retaliatory measures to the disclosure he had made which resulted 

in an occupational detriment (the disciplinary proceedings and dismissal) and 

was therefore entitled to the protection afforded to employees in terms of the 

PDA. 

 

3.24 In terms of section 4 of the PDA a person who is subjected to an occupational 

detriment in violation of section 3 may approach any court having jurisdiction, 

including the Labour Court, for appropriate relief or may pursue any other 

procedures allowed or prescribed by law. 
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3.25 Section 6(4)(a)(v) of the Public Protector Act empowers the Public Protector to 

investigate any alleged act or omission by a government official at any level, or 

a person performing a public function, which results in unlawful or improper 

prejudice to any other person.  The high court, in the case of Minister of Home 

Affairs v Public Protector of the Republic of South Africa (76554/2013) 

(2016) ZAGPPHC 921 (26 October 2016) per WRC Prinsloo J, rejected an 

argument that the Labour Relations Act (LRA) precluded the Public Protector 

from dealing with the matter regarding unfair labour practice. The court 

submitted, inter alia, as follows3:  

 

“Public Protector is not a court, does not exercise judicial power and cannot be 

equated with a court. Her role is completely different to that of a court and the 

jurisdictional arrangements of the courts are entirely irrelevant to a 

determination of the Public Protector’s jurisdiction. It is necessary to look to s 

182 of the Constitution and the Public Protector Act to ascertain the bounds of 

the Public Protector’s jurisdiction. Neither excludes labour matters from her 

jurisdiction.” 

 

3.26 In executing my duties I am bound by the Constitution to be accessible to all 

persons4. Accessibility, in this regard, is not subject to a hearing of a matter 

by a lower forum. This approach will create a situation where accessibility to 

my office will be limited and as a result my mandate to strengthen 

Constitutional democracy will be compromised.   

 

3.27 Of importance to note is that the legal issue considered for adjudication by the 

CCMA was only based on procedural fairness i.e. whether the Board had the 

power and authority to discipline and/or dismiss the applicant (Complainant). 

The Complainant, conversely, approached my office for an investigation into 

the improper conduct by the board of the NWPB and that conduct is his 

subjection to an occupational detriment following a protected disclosure. This 

                                                           
3 (306/2017)[2018]ZASCA 15 915 March 2019/ at paragraph 44-46 
4 Section 182(4) of the Constitution of the Republic of South Africa, 108 of 1996 
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should neither be viewed as an appeal nor an attempt to review the Award by 

the CCMA as this issue was never deliberated on by the CCMA.  

 

3.28 It is true that the Complainant entered into a Settlement Agreement with the 

NWPB.  On the basis of the Settlement Agreement, the CCMA proceeded with 

the Arbitration. This is something that I cannot put a blind eye on.  

 

3.29 The NWPB, per the response to my Notice by Mr van der Merwe,  advised me 

as follows: 

 

“In this case Mr. Mothobi and North West Parks Board as employer agreed to 

go for arbitration and the Award flowing from that arbitration was that Mr. 

Mothobi, Complainant, was dismissed for a fair reason. In other words the 

Commissioner after agreement of the parties issued an Award which Mr. 

Mothobi accepted that the 33 charges for which Mr. Mothobi was charged and 

subsequently found guilty were valid.” 

  

3.30 The above submission by the NWPB decorously confirms that the Settlement 

Agreement is premised on an enquiry on the validity of the charges preferred 

against the Complainant. Howbeit, what I am called upon to determine is not 

whether the Complainant is guilty as charged but whether, in the first place, 

he should have been charged and disciplinary action pressed on him. I 

therefore had to consider the possibility of a relief where it is found that the 

charges preferred against an employee are valid reasons but other facets 

being unfair as alleged in this complaint. 

 

3.31 Taking into account the existence of the Settlement Agreement, which in my 

view confirmed the validity of the charges against the Complainant, I had to 

consider whether the Complainant had a rightful claim of an occupational 

detriment. In this regard I considered the view of D P Van Tonder in the matter 
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between NAPTOSA obo Soga and Western Cape Department of Education5 

wherein he stated that: 

 

“ [73] In short the PDA, read with the LRA, only affords protection against 

disciplinary action (and dismissal) to an employee who has made a disclosure 

where the employee has: 

 not committed any misconduct, or 

 committed misconduct, but the protected disclosure that he has 

made (and not misconduct that he has committed), was the dominant 

or most likely cause of his dismissal – in which case the dismissal 

would be automatically unfair in terms of section 187(1)(h) of the LRA;” 

 

3.32 I also had to take into consideration the ruling by the Commissioner of the 

CCMA which is as follows: 

 

“In view of the above I must conclude that the dismissal of the Applicant as far 

as the competencies and processes prescribed by the Act is concerned, 

complied with the Act” [My underlining] 

 

3.33 My investigation is not concerned with the competencies and processes 

prescribed by the North West Parks Board Act. Clearly the issue of the 

occupational detriment was never an issue for adjudication by the CCMA 

during the Arbitration.  

       

3.34 It is of importance to take cognisance of the fact that the Public Protector is an 

independent constitutional body established under section 181(1)(a) of the 

Constitution to strengthen constitutional democracy through investigating and 

redressing improper conduct in state affairs. The Public Protector, in this 

regard, deals with complainants as opposed to litigants. As such the Public 

Protector operates independently and distinctly from the Courts of law. In 

                                                           
5 ELRC Case No PSES 184-18/19WC 
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essence the distinction between the Court of law and the Public Protector can 

be articulated as follows: 

 

 “A finding of administrative negligence and a recommendation … to remedy 

the harm caused by it pursuant to ombudsman legislation is not necessarily 

based on the same findings that a court would require to establish legal 

liability. Ombudsman authority to recommend remedial action derives from the 

premise that a fair remedy with respect to administrative wrongdoing is not 

always available at law. ...to a large extent, the office of the ombudsman is 

established by legislatures in recognition of the inadequacy of the courts to 

deal with many injustices arising from the nature of modern bureaucracy”6  

  

3.35 In the case of Njongi v Member of the Executive Council, Department of 

Welfare, Eastern Cape (CCT 37/07) [2008] ZACC 4; 2008 (6) BCLR 571 (CC); 

2008 (4) SA 237 (CC) (28 March 2008) the Constitutional Court  emphasised 

the fact that in certain circumstances consideration of what is morally correct, 

would transcend a pure legalistic approach to the obligations of the state: 

 

“But when an organ of government invokes legal processes to impede the 

rightful claims of its citizens, it not only defies the Constitution, which 

commands all organs of State to be loyal to the Constitution ….. it also 

misuses the mechanisms of the law…” 

 

3.36 It is thus not desirable for the State organs to invoke legal processes to impede 

the rightful claims of its citizens. I am unable to find a reasonable basis for the 

contention offered by the NWPB that the Complainant should have raised the 

matter with the lower structure prior to approaching my office. I am also unable 

to accept that the principle of estoppel should be invoked by the NWPB in 

defense of my investigation, my findings and rectification of any wrongdoing 

                                                           
6  Stephen Owen, The Ombudsman: Essential elements and common challenges:  The 

international ombudsman anthology: selected writings from the International Ombudsman 
Institute. Linda C. Reif, International Ombudsman Institute, 1999 
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on the part of an organ of the State by providing an appropriate remedial action 

under the circumstances.   

 

3.37 In light of the above, the argument raised by Mr Van der Merwe on behalf of 

the NWPB against thee Public Protector’s jurisdiction to investigate this matter 

cannot be sustained. 

 

3.38 In re Economic Freedom Fighters v Speaker of the National Assembly 

and Others: Democratic Alliance v Speaker of the National Assembly and 

Others7  the Constitutional Court, per Mogoeng CJ, held that the remedial 

action taken by the Public Protector has a binding effect[at para 76]. The 

Constitutional Court further held that: “When remedial action is binding, 

compliance is not optional, whatever reservations the affected party might 

have about its fairness, appropriateness or lawfulness. For this reason, the 

remedial action taken against those under investigation cannot be ignored 

without any legal consequences.”8 The Court further confirmed the Public 

Protector’s powers as follows: 

 

3.38.1 Complaints are lodged with the Public Protector to cure incidents of 

impropriety, prejudice, unlawful enrichment or corruption in government 

circles (paragraph 65); 

 

3.38.2 An appropriate remedy must mean an effective remedy, for without 

effective remedies for breach, the values underlying and the rights 

entrenched in the Constitution cannot properly be upheld or enhanced. 

(paragraph 67); 

 

3.38.3 Taking appropriate remedial action is much more significant than making a 

mere endeavour to address complaints as the most the Public Protector could 

do in terms of the Interim Constitution. However sensitive, embarrassing and 

far-reaching the implications of her report and findings, she is 

                                                           
7  [2016] ZACC 11; 2016 (3) SA 580 (CC) and 2016 (5) BCLR 618 (CC) at para [76]. 
8  at para [73]. 
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constitutionally empowered to take action that has that effect, if it is the 

best attempt at curing the root cause of the complaint (paragraph 68); 

 

3.38.4 The legal effect of these remedial measures may simply be that those to whom 

they are directed are to consider them properly, with due regard to their 

nature, context and language, to determine what course to follow. 

(paragraph 69); 

 

3.38.5 Every complaint requires a practical or effective remedy that is in sync with 

its own peculiarities and merits. It is the nature of the issue under investigation, 

the findings made and the particular kind of remedial action taken, based on 

the demands of the time, that would determine the legal effect it has on the 

person, body or institution it is addressed to. (paragraph 70); 

 

3.38.6 The Public Protector’s power to take appropriate remedial action is wide but 

certainly not unfettered. What remedial action to take in a particular case, will 

be informed by the subject-matter of investigation and the type of findings 

made. (paragraph 71); 

 

3.38.7 Implicit in the words “take action” is that the Public Protector is herself 

empowered to decide on and determine the appropriate remedial measure. 

And “action” presupposes, obviously where appropriate, concrete or 

meaningful steps. Nothing in these words suggests that she necessarily has 

to leave the exercise of the power to take remedial action to other 

institutions or that it is power that is by its nature of no consequence; 

(paragraph 71(a); 

 

3.38.8 She has the power to determine the appropriate remedy and prescribe 

the manner of its implementation (paragraph 71(d)); 

 

3.38.9 “Appropriate” means nothing less than effective, suitable, proper or fitting to 

redress or undo the prejudice, impropriety, unlawful enrichment or 

corruption, in a particular case (paragraph 71(e)); 
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3.38.10 In the matter of the President of the Republic of South Africa v Office of 

the Public Protector and Others (91139/2016) [2017] ZAGPPHC 747; 2018 

(2) SA 100 (GP) ; [2018] 1 All SA 800 (GP); 2018 (5) BCLR 609 (GP) (13 

December 2017), the court held as follows, when confirming the powers of 

the Public Protector: 

 

3.38.10.1 The constitutional power is curtailed in the circumstances wherein there is 

conflict with the obligations under the constitution (paragraph 71 of the 

judgment); 

 

3.38.10.2 The Public Protector has the power to take remedial action, which include 

instructing the President to exercise powers entrusted on them under the 

constitution if that is required to remedy the harm in question. (paragraph 

82 of the judgment); 

 

3.38.10.3 Taking remedial action is not contingent upon a finding of impropriety or 

prejudice. Section 182(1) afford the Public Protector with the following three 

separate powers ( paragraphs 100 and 101 of the judgment): 

a) Conduct an investigation; 

b) Report on that conduct; and  

c) To take remedial action. 

 

3.38.10.4 The Public Protector is constitutionally empowered to take binding remedial 

action on the basis of preliminary findings or prima facie findings. 

(paragraph 104 of the judgment); 

 

3.38.10.5 The primary role of the Public Protector is that of an investigator and not an 

adjudicator. Her role is not to supplant the role and function of the court. 

(Paragraph 105 of the judgment). [This was a finding on EEF judgment as 

well]; 

 

3.38.10.6 The fact that there is no firm finding on the wrong doing, this does not 

prohibit the public protector from taking remedial action. The Public 
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Protector’s observations constitute prima facie findings that point to serious 

misconduct (paragraph 107 and 108 of the Judgment); and 

 

3.38.10.7 Prima facie evidence which point to serious misconduct is a sufficient and 

appropriate basis for the Public protector to take remedial action (paragraph 

112 of the judgment). 

 

3.39 The Public Protector is admitted by section 8(1)(a) of the PDA to accept a 

protected disclosure complaint. 

 

3.40 The NWPB is an organ of state and its conduct and the conduct of its officials 

constitute conduct in state affairs, as a result this matter falls within the ambit 

of the Public Protector’s mandate. 

 

 

4. THE INVESTIGATION 

 

4.1 Methodology 

 

4.1.1 The investigation was conducted in terms of section 182 of the Constitution 

and sections 6 and 7 of the Public Protector Act, 1994. 

 

4.1.2 The Public Protector Act confers on the Public Protector the sole discretion to 

determine how to resolve a dispute of alleged improper conduct or 

maladministration. 

 

4.1.3 The process involved sourcing and analysing documents, correspondence, 

interviews and examination of regulatory instruments, including constitutional 

provisions, legislation, regulations, relevant court decisions and applicable 

previous Public Protector Decisions or Touchstones. 
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4.2 Approach to the investigation 

 

4.2.1 Like every Public Protector investigation, the investigation was approached 

using an enquiry process that seeks to find out: 

 

4.2.1.1 What happened? 

4.2.1.2 What should have happened? 

4.2.1.3 Is there a discrepancy between what happened and what should have 

happened and does that deviation amount to maladministration? 

 

4.2.1.4 In the event of maladministration what would it take to remedy the wrong or to 

place the Complainant as close as possible to where they would have been 

but for the maladministration or improper conduct? 

 

4.2.2 The question regarding what happened is resolved through a factual enquiry 

relying on the evidence provided by the parties and independently sourced 

during the investigation. 

  

4.2.3 The enquiry regarding what should have happened, focuses on the law or 

rules that regulate the standards that should have been met by the NWPB to 

prevent improper conduct and/or maladministration as well as prejudice. 

 

4.2.4 The enquiry regarding the remedy or remedial action seeks to explore options 

for redressing the consequences of maladministration. Where a Complainant 

has suffered prejudice the idea is to place him or her as close as possible to 

where they would have been had the state institution complied with the 

regulatory framework setting the applicable standards for good administration. 

 

4.3 On analysis of the complaint and available information, the following 

were issues considered and investigated: 

 

4.3.1 Whether the NWPB improperly handled a protected disclosure made by the 

Complainant in terms of the Protected Disclosures Act (PDA) to the MEC 
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regarding suspected corruption, conflict of interest and irregularities within the 

North West Parks Board, resulting in his suspension and subsequent 

dismissal; 

 

4.3.2 Whether the EXCO EID Cluster Committee failed to implement the resolutions 

flowing from the submission of a memorandum dated 12 June 2017 by the 

Complainant, recommending the implementation of the the legal and financial 

due diligence report by Mape Inc. Attorneys of 2007; and 

 

4.3.3 Whether the Complainant was prejudiced as envisaged in section 6(4)(a)(v) 

of the Public Protector Act a result of the conduct of the NWPB, in the 

circumstances. 

 

4.4 Key sources of information 

 

4.4.1 Documents: 

 

4.4.1.1 A statement, by Mr Mothobi Edward Mothobi, giving full particulars of the 

complaint and chronology of events, dated 14 February 2019. 

4.4.1.2 A copy of Mr Mothobi Edward Mothobi’s appointment letter dated 23 

December 2015. 

4.4.1.3 A copy of the appointment letter addressed to Mr Boitumelo Mape dated 27 

November 2006 

4.4.1.4 A copy of the Legal and Financial Due Diligence Report on the Concession 

and Traversing Agreements in Madikwe and Pilanesburg Game Reserve 

Presentation. 

4.4.1.5 A copy of an undated and unsigned letter prepared by the Complainant and 

addressed to the former Premier of the North-West Province, Mr Supra 

Mahumapelo. 

4.4.1.6 A copy of a letter dated 19 February 2016 addressed to Prof. Mokgoro, 

titled “Parks Board of Directors, CEO & Staff disciplinary”. 

4.4.1.7 A copy of the submission on the due diligence report recommendations 

dated 12 June 2017. 
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4.4.1.8 A copy of the Minutes of the fifth meeting of 2017 of the Bokone Bophirima 

EXCO held at Taung Hotel School & Convention Centre at 9h00 dated 

Wednesday, 12 July 2017. 

4.4.1.9 A copy of an acknowledgement of receipt letter of intention to suspend 

signed by Dr TE Khakhane-Leballo dated 24 July 2017. 

4.4.1.10 A copy of Minutes of the Board of Directors Teleconference meeting held at 

Mafikeng – Heritage House on 28 July 2017 at 15h00. 

4.4.1.11 A copy of a letter to suspend Mr Mothobi Edward Mothobi as the CEO of 

the NWPB dated 21 July 2017. 

4.4.1.12 A copy of a Notice to suspend Mr Mothobi Edward Mothobi as the CEO of 

the NWPB dated 28 July 2017. 

4.4.1.13 A copy of Notice to attend a disciplinary hearing signed on 19 October 2017 

and 20 October 2017 by Dr. TE Khakhane-Leballo and Mr. Mothobi Edward 

Mothobi, respectively. 

4.4.1.14 A copy of the disciplinary hearing charge sheet signed on 19 October 2017 

and 20 October 2017 by Dr. TE Khakhane-Leballo and Mr Mothobi Edward 

Mothobi, respectively. 

4.4.1.15 A copy of evidence of the disciplinary hearing by the NWPB dated 27 

December 2017. 

4.4.1.16 A copy of communication of board resolution: Mr Mothobi Edward Mothobi’s 

disciplinary case addressed to the former MEC, Honourable Manketse 

Tlhape, dated 15 January 2018. 

4.4.1.17 A copy of Notice of termination of employment of Mr Mothobi Edward 

Mothobi dated 17 January 2018. 

 

 

4.4.2 Correspondence sent and received 

 

4.4.2.1 Public Protector South Africa letter of enquiry to the NWPB dated 4 June 

2019   

4.4.2.2 A copy of a response letter from Dr TE Khakhane Leballo on behalf of the 

NWPB dated 14 June 2019 
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4.4.2.3 Notice, to the former Premier Hon. Supra Mahumapelo, in terms of Section 

7(9)(a) of the Public Protector Act, dated 5 August 2019 

4.4.2.4 Notice, to the former MEC, Honourable Manketse Tlhape, in terms of 

Section 7(9)(a) of the Public Protector Act, dated 5 August 2019 

4.4.2.5 Notice, to Dr Khakhane-Leballo, in terms of Section 7(9)(a) of the Public 

Protector Act, dated 5 August 2019 

4.4.2.6 Notice, to  Prof. Tebogo Mokgoro, in terms of Section 7(9)(a) of the Public 

Protector Act, dated 5 August 2019 

4.4.2.7 Notice, to Mr Sibusiso Mpanza, in terms of Section 7(9)(a) of the Public 

Protector Act, dated 5 August 2019 

4.4.2.8 Response to my Notice from Mr Supra Mahumapelo dated 16 August 2019 

4.4.2.9 Response to my Notice from the former MEC, Honourable Manketse 

Tlhape dated 13 August 2019 

4.4.2.10 Response to my Notice from Mr Z. Van der Merwe dated 30 August 2019 

4.4.2.11 Follow-up letter to Mr ZJ Van der Merwe dated 3 September 2019 

4.4.2.12 Response to my follow-up letter from Mr ZJ Van der Merwe dated 11 

September 2019 

4.4.2.13 Supplementary Notice in terms of Section 7(9)(a) of the Public Protector 

Act issued on the former Premier Hon Supra Mahumapelo, dated 17 

February 2020 

4.4.2.14 Supplementary Notice in terms of Section 7(9)(a) of the Public Protector 

Act issued on the former MEC, Honourable Manketse Tlhape, dated 17 

February 2020 

4.4.2.15 Response to the Supplementary Notice by the former MEC, Honourable 

Manketse Tlhape dated 27 February 2020. 

 

 

4.4.3 Meetings and Interviews 

 

4.4.3.1 Meeting with Complainant on 11 March 2019 regarding issues raised; 

4.4.3.2 Follow up meeting with Complainant on 26 June 2019 to clarify issues raised 

by him; 

4.4.3.3 Meeting with the Complainant on 05 December 2019; 
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4.4.3.4 Meeting with the Complainant on 06 December 2019 

    

 

4.4.4 Legal and Regulatory Framework 

 

4.4.4.1 The Constitution Act 108 of 1996; 

4.4.4.2 Public Protector Act 23 of 1994; 

4.4.4.3 The Protected Disclosures Act, No 26 of 2000 (PDA); 

4.4.4.4 Labour Relations Act 66 of 1995 

 

 

4.4.5 Case Law 

 

4.4.5.1 Minister of Home Affairs v Public Protector of the Republic of South Africa 

(76554/2013) (2016) ZAGPPHC 921 

4.4.5.2 Njongi v Member of the Executive Council, Department of Welfare, Eastern 

Cape (CCT 37/07) [2008] ZACC 4; 2008 (6) BCLR 571 (CC); 2008 (4) SA 237 

(CC) (28 March 2008) 

4.4.5.3 Economic Freedom Fighters v Speaker of the National Assembly and Others: 

Democratic Alliance v Speaker of the National Assembly and Others[2016] 

ZACC 11; 2016 (3) SA 580 (CC) and 2016 (5) BCLR 618 (CC) 

4.4.5.4 The President of the Republic of South Africa v Office of the Public Protector 

and Others, Case no 91139/2016 (13 December 2017) 

4.4.5.5 Tshishonga v Minister of Justice and Constitutional Development and another 

[2007] (4) SA 135 (LC);[2007] 28 ILJ 195 (LC) 

4.4.5.6 Donne Gunn V Bidvest Prestige Cleaning Services (Pty) Ltd (JS 830 /2012) 

[2015] ZALCJHB 166 (28 May 2015) 

4.4.5.7 Independent Municipal & Allied Trade Union & another v City of Matlosana 

Local NWPB & another (2014) 35 ILJ 2459 (LC) 

4.4.5.8 Majola v Member of the Executive Council Roads and Transport, Gauteng 

Provincial Government and Another (J1809-17) [2017] ZALCJHB 347; [2018] 

10 BLLR 1022 (LC); (2018) 39 ILJ 2305 (LC) (29 September 2017) 

http://www.saflii.org/cgi-bin/disp.pl?file=za/cases/ZALCJHB/2017/347.html&query=%20ISMAIL%20VADI%20First
http://www.saflii.org/cgi-bin/disp.pl?file=za/cases/ZALCJHB/2017/347.html&query=%20ISMAIL%20VADI%20First
http://www.saflii.org/cgi-bin/disp.pl?file=za/cases/ZALCJHB/2017/347.html&query=%20ISMAIL%20VADI%20First
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4.4.5.9 Matteus v Octagon Marketing (Pty) Ltd (J 2264/13) [2013] ZALCJHB 317 (17 

September 2013) 

 

 

5 THE DETERMINATION OF THE ISSUES IN RELATION TO THE EVIDENCE 

OBTAINED AND CONCLUSIONS MADE WITH THE APPLICABLE LAW 

AND PRESCRIPTS  

   

5.1 Regarding whether the NWPB improperly handled a protected 

disclosure made by the Complainant in terms of the Protected 

Disclosures Act (PDA) to the MEC regarding suspected corruption, 

conflict of interest and irregularities within the North West Parks Board, 

resulting in his suspension and subsequent dismissal. 

 

Common cause issues 

 

5.1.1 It is common cause that on 23 December 2015, the Complainant was 

appointed as the NWPB’s CEO for a fixed term contract period of five (5) years 

at a salary scale of R1 582 757.00 per annum. 

 

5.1.2 It is also common cause that prior to the Complainant’s appointment as the 

CEO, the then North West Parks and Tourism Board (NWP & TB) appointed 

Mape Inc. in 2006, to conduct an audit of the concession agreements in 

Pilanesberg National Park and Madikwe Game Reserve and to also provide an 

opinion on statutory compliance with Section 217 of the Constitution, PFMA, 

and section 16 of the Treasury Regulation, dealing with Public Private 

Partnership and made recommendations. The total cost of work undertaken by 

Mape Inc., as per the terms of reference, amounted to R 490 000. 00 excluding 

VAT and disbursement. 

 

5.1.3 The terms of reference for the appointment of Mape Inc. were as follows: 
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(a) To review concession arrangements with a view to ensure regulatory 

compliance; 

 

(b) To ascertain whether or not there was any material breach of any of the 

concession arrangements; 

 

(c) To review the fixed rental arrangements and replace it with a turnover based 

and fixed rental, whichever is greater, and to establish tax efficient means 

of efficient management of the concession arrangements; and 

 

(d) To ascertain ways and means of increasing the current revenue streams 

from the concession arrangements, and to ascertain whether or not the 

concession fees paid to NWP & TB are consistent with the terms of the 

agreement. 

 

5.1.4 It was not disputed that in 2016, the NWPB appointed Kgomo Attorneys Inc., to 

undertake a legal and financial due diligence in respect of concessions and 

traversing agreements and to also peruse legislative framework such as the 

North West Land Administration Act 4 of 2001 and its applicability, to investigate 

whether regulation 16 of the Public Finance Management Act of 1999 was 

applied, to physically visit named lodges and sites in the Pilanesberg and 

Madikwe Game reserves, to study the concession agreements and comment 

on their compliance, to provide legal opinion in this regard, to report on findings 

and provide recommendations in respect of each concession agreement, if any, 

to provide a financial report based on information provided by the Board and 

lodges financial statements.  This Kgomo Inc. legal and financial due diligence 

confirmed the findings and recommendation in the Mape Report. 

 

5.1.5 The NWPB also did not dispute the following facts: 

 

5.1.5.1 On 5 July 2017, following a meeting held on the same day, the NWPB, 

through Dr Khakhane-Leballo, the board resolved to write a letter of 

complaint to the MEC, titled, “complaint of board members against the 
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CEO”. In the letter, the board concluded that “the Board cannot suspend or 

discipline him as he reports to the MEC and Shareholders”. 

 

5.1.5.2 Complainant submitted a memorandum titled “Submission on due diligence 

report recommendations” which was supported by the then Head of 

Department for Rural, Environment and Agricultural Development, Dr P. 

Mokaila on 12 June 2017, and same was approved by the former MEC 

Tlhape for submission to the Executive Council of the North West Province.  

 

5.1.5.3 On 12 July 2017, Complainant further tabled a report titled, “submission on 

due diligence report recommendations” at the provincial EXCO meeting, 

held in Taung. The purpose of the memorandum was for the EXCO to do 

the following: 

 

(a) Take note and approve the recommendations of the financial and legal 

due diligence reports on the concession arrangements within the North 

West Parks Board at both Madikwe Game Reserve and Pilanesberg 

National Park as conducted by Mape Inc. and Kgomo Inc. Attorneys, 

respectively; 

 

(b) To request EXCO to approve the establishment of a commission of 

enquiry on the findings by the Mape Inc. report with regard to the R40 

million lost due to unlawful Agency Agreement entered into by Messrs 

Magome, W Stephens and Carl Trieloff on behalf of the former NWP & 

TB, now the NWPB; 

 

(c) To authorise the recovery of management and marketing fees paid to 

Legacy by Pilanesberg Resorts in respect of unsigned management and 

marketing contracts; 

 

(d) To direct that North West Development Corporation and Pilanesberg 

Resorts  pay over dividends due to the NWPB in terms of the 1983 
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Bophuthatswana National Parks agreement paid to Dirapeng (Pty) Ltd; 

and 

 

(e) To authorise a commission of enquiry to investigate income lost for 

unpaid concession fees with regard to beds inside Pilanesberg Game 

Reserve and traversing rights related to Sun City Resorts 

 

5.1.5.4 The NWPG EXCO resolved as follows: 

 

“18(a) EXCO agreed with recommendations of the report that read: 

 

(a)  It is recommended for Executive Council to take note and approve 

the recommendations of the financial and legal due diligence reports 

on the Concession agreements within the North West Parks Board at 

both Madikwe Game Reserve and Pilanesberg National Park as 

conducted by Mape Incorporated and Kgomo Incorporated Attorneys. 

 

(b) Secondly, EXCO to approve the establishment of the Commission of 

enquiry on the findings by the Tumi Mape Inc. report with regard to 

R40 million lost due to unlawful Agency Agreement entered into by 

Messrs Magome, W Stephens and Carl Trieloff on  behalf of the 

former North West Parks and Tourism Board (now North West Parks 

Board). 

 

(c) Thirdly, EXCO authorise recovery of management and marketing fees 

paid to Legacy by Pilanesberg Resorts in respect of unsigned 

management and marketing contracts. 

 

(d) Fourthly, EXCO direct North West Development Corporation (NWDC) 

and Pilanesberg Resorts to pay over dividends due to the North West 

Parks Board in terms of the 1983 Bophuthatswana National Parks 

agreement paid to Dirapeng (Pty) Ltd. 
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(e) Fifthly, EXCO authorise the Commission of enquiry to investigate 

income lost for unpaid concession fees with regard to beds inside 

Pilanesberg Game Reserve and transverse rights related to by Sun 

City Resorts”. 

 

5.1.5.5 On 21 July 2017, the NWPB issued a letter of intention to suspend the 

Complainant indicating that he should provide written representations by no 

later than 13h00, Wednesday 26 July 2017. 

 

5.1.5.6 On 24 July 2017 a letter of intention to suspend was served on the 

Complainant by Dr. Khakhane-Leballo. 

 

5.1.5.7 On 26 July 2017, the Complainant submitted his representations to the 

NWPB. 

 

5.1.5.8 On 28 July 2017, the NWPB resolved to place the Complainant on 

precautionary suspension and the board subsequently issued a notice to 

suspend the Complainant with immediate effect. 

 

5.1.5.9 On 19 October 2017, a copy of the charge sheet reflecting 48 charges 

preferred against the Complainant as well as a notice to attend the 

Disciplinary Hearing was issued to the Complainant by Dr Khakhane-

Leballo for delivery to Complainant. 

 

5.1.5.10 On Saturday 9 December 2017, a Disciplinary Hearing against the 

Complainant was held in absentia. 

 

5.1.5.11 On 15 January 2018 the NWPB resolved that the Complainant be 

dismissed summarily with immediate effect from the employment of the 

NWPB, be informed of his rights to appeal to the CCMA within 30 days of 

his dismissal and further request the concurrence of MEC Tlhape to effect 

the resolution of the board in line with section 19(2) of the North West Parks 

Board 3 of 2015. 
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5.1.5.12 On 16 January 2018 the former MEC Tlhape concurred with the resolution 

made by the NWPB to dismiss the Complainant. 

 

5.1.5.13 On 17 January 2018 Complainant’s contract of employment with the NWPB 

was terminated.  

 

5.1.6 Although the NWPB did not confirm Complainant’s allegations, they also did 

not dispute that such submissions and/or disclosures were made as 

contended by the Complainant, including the allegation that: 

 

5.1.6.1 In January 2017, the Complainant met with the former Premier, Mr. Supra 

Mahumapelo, and former MEC Tlhape to discuss issues around the Mape 

Report and they resolved that the matter be made a proper cabinet 

submission. 

 

5.1.6.2 On 22 January 2016, he notified the former MEC Manketsi Tlhape (MEC 

Tlhape) during the signing of the co-management agreement with 

Barokologadi Tribe at Madikwe Game Reserve, about information relating to 

concession agreements being in violation of Treasury Regulations 16 on 

Tourism Public Private Partnerships by having durations of both 45 and 99 

years and for owing the Board PPP/concession fees in terms of Treasury 

Regulations 16 of the PFMA as per the findings in the legal and financial due 

diligence report by Mape Inc. 

 

5.1.6.3 To corroborate the above disclosure, the Complainant submitted to my office 

his letter dated 19 February 2016 addressed to Prof. Mokgoro, titled “Parks 

Board of Directors, CEO & Staff disciplinary” in which he was responding to a 

letter received from Prof Mokgoro. The letter stated as follows: 

 

5.1.6.4 The Complainant had a meeting with former Premier Mahumapelo and former 

MEC Tlhape, on 15 February 2017 and prepared a memorandum titled 

“submission on due diligence report recommendations”. 
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5.1.6.5 The NWPB did not dispute that the report implicated Dr P. Magome, a sitting 

board member, in the “theft” of R40 million due to the State, through an 

unlawful Agency Agreement with the NWPB, as contained in the Mape report. 

 

5.1.7 Although the following information was not canvassed by the Complainant in 

support of his complaint, I, in the batch of documents he submitted to my office, 

came across an undated and unsigned letter prepared by the Complainant and 

addressed to the former Premier of the North-West Province, Mr Supra 

Mahumapelo, wherein the following, amongst others, were stated: 

 

“PURPOSE/INTRODUCTION 

 

To request direction from the Honourable Premier on the matter of 

conflict of interest by Dr Magome. Dr Magome has failed to recuse 

himself on matters involving use of state land (concessions) and nearly 

caused delay for conclusion of co-management to illegally extend 

Mankwe Gametrackers traversing agreement. 

 

1. BACKGROUND DISCUSSION 

 

1.1.  … 

1.2.  … 

1.3.  Now the common denominator here is Dr Magome who has conflict of 

interest in both Madikwe Game Reserve and Pilanesberg Wildlife Trust 

as well as concession agreements with the Board to build and operate 

two lodges i.e. Tuningi and Madikwe Hills with Louis Kruger, Upon close 

inspection of these contracts was Dr Magome and co have given 

themselves extra three traversing rights by creating subsidiaries in Rapid 

Dawn 3 companies. This is illegal as it amounts to self-help and not 

approved by the Board. [My underlining] 

1.4.  … 

1.5.  Dr Magome and Dr Leballo had earlier met Bernard Marobe to 

quote/unquote help deal with the CEO who is refusing to extend a 1979 
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Game Trackers Agreement. The agreement generates around R42 000 

000 from the lost control of the company that was given the contract and 

is now operated by Tourvest…[My underlining] 

1.6. ... I am now at a point where I need to approach a higher court to seek 

declaratory orders to stop the illegal machinations to question the 

authority of the CEO as given in the Act, PFMA, The Protocol and 

Companies Act as well as the PAJA as we are an organ of State. 

1.7.  Further interdict Dr Magome from taking any further part from the 

proceedings of the board of directors of the North-West Parks Board due 

to his continuing violation of section 10 of our enabling legislation, North 

West Parks Board Act no 3 of 2015. 

1.8.  … 

1.9. … 

1.10. Upon appointment the board members completed the declaration of 

interest forms as required by law. Dr Magome declared interest as 

director and shareholder on two lodges at Madikwe Game Reserve being 

Madikwe Hills and Tuningi. [My underlining] 

1.11. During a series of meetings of the board Dr Magome has been over 

protective on the CEO’s submission that all concession agreements has 

to be regularised in terms of Treasury Regulation 16 on Private Public 

Partnership. [My underlining] During the briefing meeting prior to the 

signing of the Barokologadi Land Incorporation agreement he refused to 

recuse himself on the discussion relating to Madikwe Concessionaries 

and categorically indicated that he does not support the CEO’s version 

that the duration of the Concession Agreements should be reduced to 

comply with Treasury Regulation 16.  

1.12. … 

1.13. … 

1.14. During the recent meeting of the Conservation Committee held on the 

15th August 2016, I tabled a motion for consideration by the committee 

that was based on the submission made by the Welgeval CPA that Dr 

Magome should not participate on negotiations of their co-management 

agreements he should be recused when such a matter is discussed. 
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1.15.  The Chairperson of the board, Dr Leballo supported that Dr Magome 

should not recuse himself and resolved that all correspondences relating 

to this matter should be sent to her to make a ruling. [My underlining] 

1.16. … 

1.17. … 

1.18. … 

1.19. Dr Hector Magome and the Chairperson of the board, Dr Leballo solicited 

an advice herewith attached which suggest that the CEO does not have 

powers as he is not the Accounting Officer which indicated abuse of 

authority which still persist by interference on management 

responsibility. 

 

1.20. See herewith letter from Dr Leballo disapproving board minutes.…”  

 

 

Issues in dispute 

 

5.1.8 The Complainant argued that the board of the NWPB improperly suspended 

and subsequently dismissed him after having made a “protected 

disclosure”relating to the findings and recommendations emanating from the 

due diligence reports by Mape Inc. and Kgomo Inc Attorneys which, amongst 

others, implicated Dr Magome, a member of the board of the NWPB, for 

unlawful and fraudulent activities. 

 

5.1.9 The Complainant further contended that he was subjected to an occupational 

detriment in that upon hearing that EXCO had adopted for implementation the 

memorandum he had tabled on 12 July 2017, Dr Magome and Dr Khakhane-

Leballo convened a board meeting on 28 July 2017 at 15h00, where only three 

(3) members of the NWPB were present, namely Dr Khakhane-Leballo, Pastor 

Piet Tlhabanyane and Mr Frans Thupaemang, whilst other members were 

present through tele-conferencing. The meeting of the non-executive 

Directors resolved as follows: 
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“Suspension of Mr Mothobi with full pay as of date of delivery of the letter that 

is, 28/07/2017. 

The suspension letter to be prepared on 28/07/2017 and be delivered to him; 

A copy of the same letter to be send to him by email; 

Resource Security Manager shall be informed to deny the CEO access to the 

premises; 

IT Manager will be informed to terminate the CEO from the NWPB emails 

whilst on suspension; 

The legal subcommittee shall draft the suspension letter and share it with the 

Board; 

The Chairperson shall inform the Hon. MEC immediately with regards to the 

CEO’s suspension and discuss the Board’s view on an appointment of the 

Acting CEO. 

Investigations should be concluded within 30 to 60 days”. 

 

5.1.10 The Complainant reported that on 30 July 2017 he wrote a letter to former 

MEC Tlhape requesting intervention. The letter submitted to my office by the 

Complainant reads as follows: 

 

“… 

 

For Attention: Hon MEC Manketsi Tlhape 

 

Dear Hon MEC Manketsi Tlhape 

 

REQUEST FOR MEC INTERVENTION ON THE UNILATERAL BOARD 

DECISION TO SUSPEND THE CEO OUTSIDE LEGAL PROCESSES 

 

I refer to the above subject matter. 

 

On the 21 July 2017 the Chairperson of the board sent a notice to suspend 

the CEO which indicated the CEO should respond by Wednesday 26 July 

2017 before 13h00 (see Annexure A). I responded on the 26 July 2017 as was 
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required (see Annexure B). On the 28 July 2017 the board had a tele-

conference meeting without the CEO, Company Secretary and other board 

members being present. The said meeting did not follow section 14 of the Act. 

After the said unlawful meeting I received the letter of suspension from the 

Chairperson’s husband email address on the 29 July 2017 (See Annexure C).  

 

I then requested legal opinion from Adv. Ratshikana on this matter on the 29 

July 2017 (See Annexure D). I then responded to the said letter and 

highlighted the implications of the letter on the 30 July 2017 (See Annexure 

E). I have attached herewith the provisions referred to in the North West Parks 

Board Act (See Annexure F). The Chairperson today on the 30 July 2017 sent 

a letter to Resource Security to stop me from entering the business premises 

and for the IT Manager to remove me from the email system (See Annexure 

G) thereby violating the Shareholder Compact and section 19(2) of the North 

West Parks Board Act. 

The above action is a clear retaliation by Dr Hector Magome and fellow board 

members to the EXCO resolution which states as follows [My underlining]:- 

 

EXCO agreed with recommendations of the report that read: 

 

5.2 It is recommended for Executive Council to take note and approve the 

recommendations of the financial and legal due diligence reports on the 

Concession agreements within the North West Parks Board at both Madikwe 

Game Reserve and Pilanesberg National Park as conducted by Mape 

Incorporated and Kgomo Incorporated Attorneys. 

5.3 Secondly, EXCO to approve the establishment of the Commission of enquiry 

on the findings by the Tumi Mape Inc. report with regard to R40 million lost due 

to unlawful Agency Agreement entered into by Messrs Magome, W Stephens 

and Carl Trieloff on  behalf of the former North West Parks and Tourism Board 

(now North West Parks Board). 

5.4 Thirdly, EXCO authorise recovery of management and marketing fees paid to 

Legacy by Pilanesberg Resorts in respect of unsigned management and 

marketing contracts. 



Report of the Public Protector  
In the matter between Mothobi Edward Mothobi and the North-West Parks Board 

 

 

Page 55 of 110 
 

5.5 Fourthly, EXCO direct North West Development Corporation (NWDC) and 

Pilanesberg Resorts to pay over dividends due to the North West Parks Board 

in terms of the 1983 Bophuthatswana National Parks agreement paid to 

Dirapeng (Pty) Ltd. 

5.6 Fifthly, EXCO authorise the Commission of enquiry to investigate income lost 

for unpaid concession fees with regard to beds inside Pilanesberg Game 

Reserve and transverse rights related to by Sun City Resorts. 

….  ” 

 

5.1.11 The NWPB argued that the Complainant misconstrued the protection afforded 

to the employees in terms of the PDA and that he was not disciplined on 

account of having made any disclosure. 

 

5.1.12 The NWPB further disputed that the Complainant was subjected to an 

occupational detriment as a result of the alleged disclosure and insisted that 

the Complainant was dismissed due to various charges of misconduct that were 

preferred against him.  Further, that an internal disciplinary enquiry was held 

where Complainant was found guilty and a sanction of dismissal was imposed.   

 

5.1.13 The NWPB further argued that the Complainant approached the CCMA for 

intervention on the grounds of unfair dismissal, resulting in a settlement 

agreement being concluded by the parties on 7 August 2018.  In terms of the 

settlement agreement, the Complainant, amongst other things, agreed to 

withdraw his challenge on the substantive unfairness of his dismissal and 

conceded that his dismissal was for a fair reason.   

 

5.1.14 The remaining issue for the CCMA to consider related to the Complainant’s 

challenge of the procedural fairness of his dismissal on the grounds that the 

Board did not have the power and authority to discipline and dismiss him.  The 

parties agreed at the CCMA that if it was found that the NWPB Board did not 

have the authority to dismiss, it will automatically follow that the dismissal was 

substantively and procedurally unfair.  The CCMA found in favour of the 
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NWPB and ruled that the Board complied with the provisions of the Act in 

dismissing the Complainant.  

 

5.1.15 Pursuant to the submissions made by the Complainant, my office raised the 

matter with Mr. Sibusiso Mpanza, the North-West Provincial Government 

Administrator in the Office of the Premier, for the NWPB and the Department 

to respond to the enquiry, as per a letter dated 16 May 2019. 

 

5.1.16 A written response dated 14 June 2019 to my enquiry was received from Dr. 

Khakhane-Leballo, then in her capacity as the NWPB Chairperson. Although 

Dr. Khakhane-Leballo did not dispute the allegations, specifically the key 

issues relating to the chronology of events that transpired prior to the 

Complainant’s suspension, she, inter alia, responded as follows: 

“… 

Your enquiry letters dated 14th May 2019 and 4th June 2019 refer, the 

contents of which are noted. In response thereto, we herewith submit the 

following: 

… 

Ad Para 2 

 

We take note of the complaint of Mr Mothobi Mothobi (the Complainant). 

We acknowledge that the Complainant was the CEO of the NWPB. We 

state that the Complainant was dismissed for gross misconduct, and deny 

that the said dismissal procedurally and substantively amounted to neither 

maladministration nor any improper prejudice by the NWPB as alleged by 

the Complainant. 

We deny that the dismissal of the Complainant on 17 January 2018 was 

because of him having made a protected disclosure to the Executive 

Council (EXCO) of the NW Province as envisaged in the Protected 

Disclosure Act 26 of 2000, nor the Public Protector Act 23 of 1994. 

… 

The NWPB agrees a submission drafted by the Complainant dated 12 June 

2017 as referenced above (Ad Para 2.1) was submitted to the EXCO EDI 
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Cluster Committee. We, however, have no knowledge of the two reports 

specifically having been submitted as alleged. We take note of the 

allegation implicating a sitting member of the NWPB, Dr Hector Magome, 

and we await the directive of EXCO in this regard. [My underlining] 

 

…It is the 9 board members who unanimously resolved to charge, to 

suspend, and ultimately to dismiss the complainant with the approval of the 

responsible MEC… The charges emanated from various acts of gross 

misconduct by the Complainant in the ordinary course of his duties or lack 

thereof, and had nothing to do with the submission of 12 June 2017 as 

referenced above. 

 

It is of significance to highlight the difference between the dismissal of the 

Complainant for the alleged protected disclosure as per Memo of 12 June 

2017 to EXCO Subcommittee, and that READ and former Executive 

Authority, MEC Tlhape, approved his dismissal and reasons thereof despite 

READ and MEC Tlhape having approved and supported his MEMO of 12 

June 2017” [My underlining] 

 

5.1.17 From the batch of documents received as part of the response from Dr 

Khakhane-Leballo, a copy of the minutes of the 5th EXCO resolution was 

submitted. 

 

5.1.18 Dr Khakhane-Leballo concluded her submissions in the above quoted letter9 

as follows: 

“… 

 

The NWPB is, respectfully, of the firm view that the dismissal of the 

Complainant was not as a result of Protected Disclosure neither did he suffer 

Occupational Detriment, as he would have followed procedures stipulated in 

                                                           
9 Para. 5.1.35 supra 
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the NWPB Whistle Blowing Guideline and Protected Disclosures Act of 2000” 

.[sic] 

 

5.1.19 As true as the above submission by Dr Khakhane–Leballo may appear, I am 

unable to entirely accede to such a suggestion primarily for the reason that 

the NWPB Whistle-blowing Guideline referred to became effective from the 

date of approval by the Accounting Authority and that is 20 March 2018.  The 

Complainant had already been suspended and subsequently dismissed. 

 

Response by former MEC Tlhape to the Notice in terms of Section 7(9)(a) 

of the Public Protector Act 

 

5.1.20 On 12 August 2019, I served former MEC Tlhape with a Notice in terms of 

Section 7(9)(a) of the Public Protector Act (PPA) to afford her an opportunity 

to respond to my preliminary findings in connection to the investigation. In her 

response, submitted to my office on 19 August 2019, former MEC Tlhape 

made the following submissions: 

 

“… 

 

In reference to contents of your letter and the enquiry thereof, I wish to make 

the following submissions: 

 

1. Submission on due diligence report recommendation 

 

The report was submitted to EXCO via the EID cluster as part of the normal 

reports the department and Parks Board regularly submitted. Routinely these 

reports are presented by Department officials including accounting officers of 

SOE’s which include the Parks Board 
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2. Concurrence to terminate CEO’s contract 

 

The CEO appointment and contract was finalized by the Parks Board as the 

employer and in compliance with the Parks Board Act 9Act no.3 2015). The 

Act also makes provision that the board “may” terminate the employment of 

the CEO with the approval of the MEC (Section 19.2). 

I also wish to indicate that my concurrence to termination of the CEO’s 

employment was based on nothing else but the allegations of serious 

misconduct which were duly brought to his attention. My expectation and 

believe is that it is the responsibility of the Board to ensure full compliance with 

all prescriptions of the laws and policies of the Republic, this was backed by 

the Arbitration Award, and I had no reason not to concur with their decision 

(Board). 

… 

… ” [sic erat scriptum] 

 

5.1.21 In a response to the Notice in terms of Section 7(9)(a) of the PPA by the Acting 

CEO, Mr ZJ Van der Merwe on behalf of the former Chairperson and board of 

the NWPB, the following submissions were relayed as made by Dr Magome: 

  

“In April 2016 the board members met with then MEC Tlhape flowing from 

these acts of in-subordination and lack of cooperation from complainant, Mr. 

Mothobi. They consulted with her to solicit her consent to suspend the CEO, 

the Complainant. The key issue of concern was the lack of cooperation with 

the Board, refusal to carry out lawful instructions and his refusal to meet the 

Board. The conclusion of the meeting was that the Board should try and 

reconcile with the CEO and work together. The Board agreed to give the CEO 

a chance to redeem himself.”10 

 

5.1.22 I am by no means attempting to disregard the provision of the Parks Board 

Act which in terms of section 19.2 makes provision that the board “may” 

                                                           
10 See para 5.1.24 below, submissions by Dr Magome para 12.3(i) 
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terminate the employment of the CEO with the approval of the MEC. I am 

however, flustered by the timing of the charges that led to the dismissal of the 

Complainant, this being in my considered view, a factor that ought to have 

been considered by the former MEC Tlhape at the time she was approached 

by the board of the NWPB. Moreover, since the issues were relayed to the 

former MEC Tlhape in April 2016 during the meeting with the board members, 

the former MEC Tlhape ought to have also considered the decision taken in 

that meeting. 

 

Response by the Honourable Supra Mahumapelo to the Notice in terms 

of Section 7(9)(a) of the PPA 

 

5.1.23 In his response to my Notice Mr Supra Mahumapelo, responding in his 

capacity as the former Premier of the North-West Province per letter dated 16 

August 2019, makes the following submissions: 

“… 

This is a response to your letter dated 5th August 2019, e-mailed on the 

12th August 2019 and received on the 15th August 2019.  

 

I cannot recall the dates very well because these developments took place 

some years back.  However I can faintly recall that one of the many usual 

reports we received from the READ was a report as alluded to in the report 

and our stance was that matters reflected there in must be acted upon in terms 

of the laws of the Republic. 

 

On a date and an occasion I cannot recall specifically, I was approached by 

the then Advisor (Prof J. Mokgoro) to the Premier who brought to my attention 

a disturbing report on an alleged possible misconduct of gun touting and 

threatening of staff by the then CEO of the North West Parks Board (NWPB) 

Mr Mothobi. 

Later the MEC for READ Ms Tlhape brought the same matter to my attention. 

My response to both of them was that the alleged incident will have to be dealt 
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with in terms of laws, regulations and policies governing matters of such a 

nature.  

….”[sic erat scriptum] 

 

Response by the Acting CEO of the NWPB, Mr ZJ Van der Merwe on 

behalf of the former Chairperson and board of the NWPB, to the Notice 

in terms of Section 7(9)(a) of the PPA. 

 

5.1.24 I have already commented on some of the significant issues raised by Mr Van 

der Merwe in his response to my Notice regarding my jurisdiction to investigate 

this matter. Having considered those issues and having resolved to proceed 

with the investigation, I, not disregarding the response in its entirety,  

considered further submissions, relevant to my investigation, made by Mr Van 

der Merwe where he articulated as follows: 

 

“FACTUAL MATRIX 

 

6 The case theory or propositions that appears to have been presented 

and now seemingly wrongly accepted by the Public Protector having 

regard to paragraphs 9 to 11 of the notice issued by the Public Protector 

in terms of S.7(9) dated 05 August 2019 is that Mr. Mothobi suffered 

occupational detriment arising from making a protected disclosure to the 

Chairperson of the Board Prof Mokgoro, the HOD Dr Mokaila, MEC Ms 

Tlhape; the Premier Mr. Mahumapelo and the EXCO EDI Cluster 

Committee. 

 

7 This theory or proposition, having regard to the thread of the draft report 

appears to have ignored substantively the following: 

 

7.1 The substance of the charges and subsequent findings by the 

Chairperson of the disciplinary Adv. Z Feni preferred against 

complainant, Mr Mothobi. 
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7.2 The concession by complainant at the CCMA that the dismissal 

was substantively fair with regard to the merits of the charges for 

which he was found guilty by this independent hearing. 

7.3 It ignores and gives no consideration as in 1 and 2 above to an 

Award lawfully granted by the CCMA which it is competent to do 

so in line with the Labour Relations Act. 

7.4. It ignores the Settlement agreement to which Complainant was 

willingly a party in terms of which merits were conceded by him 

that the dismissal was for a fair reason. 

 

8. This theory seems to be premised on wrong assumption or proposition 

made to Public Protector that for the whole period during which the 

alleged acts of maladministration serving as a foundation for the findings, 

were characterised by the incumbency of one Board with the same 

cohort of directors and provincial administration. This is factually 

incorrect, and to the extent that facts are put in their proper perspective.  

….. 

 

 

DR. HECTOR MAGOME 

 

11 We are advised and hereby confirm that Dr. Hector Magome had been 

a member of staff of the former Bophuthatswana Parks until January 

1996 when he resigned to join SA National Parks in February 1996. The 

Mape Report was only commissioned in 2007, 11 years later, when he 

had longed resigned from the Bophuthatswana Parks, which was 

succeeded by the North West Parks and Tourism Board. 

 

12 In preparation of this response we consulted with Dr Magome and his 

submissions to the allegations made are briefly as follows: 

 

1. He was only approached by Mr. Carl Trieloff on or around 2003 in 

response to a tender issued by the North West Parks and Tourism 
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Board inviting investors to participate in tender to develop Madikwe 

Game Reserve. 

 

2. The impression created in the Mape Report and now seemingly 

accepted by the Public Protector is that Dr Magome during the period 

the tender for the two lodges was issued for which he took shares 

after 2003, he did so, whilst either a staff member or Board Member 

in the Parks Board. That he allegedly participated and awarded 

himself a tender or tenders from which he unlawfully or irregularly 

benefitted. This impression is false. 

 

The clarification made by Dr. Magome, is that he was not part of the 

Agency Agreement referred to by Mape Report and the Public 

Protector Draft report. He was only invited whilst a staff member at 

SA National Park to participate in a tender for the award to develop 

two lodges i.e. Madikwe Hills and Tuningi. He had no role in the 

awarding of said tenders by the North West Parks and Tourism 

Board. 

 

3. With regard to allegations made by Mr. Mothobi against him, he 

advises that the version advanced to the Public Protector is false. He 

asserts the following: 

 

a) Complainant, Mr Mothobi-Mothobi had previously been employed 

by the then North West Parks and Tourism Board and had been 

dismissed by the then board around June 2012 and had been 

dismissed by the then Board for various acts of gross misconduct. 

 

b) The newly established Board of which Dr Magome became part 

in August 2015 advertised the position of CEO. The Board set up 

a panel and shortlisted candidates. Dr. Magome was one of the 

people who participated in the shortlisting. Mr. Mothobi was one 

of the applicants who were shortlisted and came out from the 
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interviews as the second highest scoring candidate. The highest 

scoring candidate a lady, was recommended for appointment to 

the MEC. 

c) A decision was, however taken following an engagement with and 

presentation with the MEC to appoint him, contrary to the 

recommendations of the selection panel and the Board. 

 

d) Following this appointment a meeting was convened by Prof. 

Mokgoro as then Board Chairperson, accompanied by then 

Deputy Chairperson including Dr. Magome as then Chairperson 

of the Conservation Committee to chart the way forward with 

regard to the appointment of the Complainant. This meeting was 

convened at Protea Hotel in Midrand. His appointment and terms 

thereof were subsequently finalised. 

 

e) The purpose of the meeting was to welcome him and to get the 

understanding of how they were going to work together given that 

he had been with the board previously and dismissed. It lay 

ground for a working relationship. It was also agreed in that 

meeting that he should not come back to settle scores to which 

he agreed. 

 

f) Dr Magome, corroborated by Mr Peter Moholo (the former Chief 

Operations Officer and Acting CEO) asserts that two weeks 

shortly after reconciliatory meeting the complainant proceeded  to 

suspend Mr Moholo without consultation with the Board 

Chairperson, contrary to the requirements of the North West 

Parks Board Act. 

 

g) The evidence is further that after this suspension, approximately 

a week later the Complainant proceeded to suspend 17 other 

senior staff members again without consultation. Dr Magome was 
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requested by the then Chairperson to draft an analysis of why the 

suspensions were unlawful. 

 

h) There was a meeting called in January 2016 at Tau Lodge, 

Madikwe Game Reserve to which the Complainant was invited 

and he refused despite lawful instruction by employer to attend 

saying that he doesn’t report to the Employer, Board. The view of 

Dr. Magome is that at the request of the Chairperson he drafted 

for him a letter outlining the principle that a CEO cannot refuse 

accountability and reporting to the Board. 

 

i) In April 2016 the board members met with then MEC Tlhape 

flowing from these acts of in-subordination and lack of 

cooperation from complainant, Mr. Mothobi. They consulted with 

her to solicit her consent to suspend the CEO, the Complainant. 

The key issue of concern was the lack of cooperation with the 

Board, refusal to carry out lawful instructions and his refusal to 

meet the Board. The conclusion of the meeting was that the Board 

should try and reconcile with the CEO and work together. The 

Board agreed to give the CEO a chance to redeem himself. [My 

emphasise] 

 

j) At this point the issue of the Mape Report nor the Kgomo Reports 

had not arisen. Neither had it been addressed with the Board by 

the Complainant. The board was ceased with the simple issue of 

ill-discipline and lack of accountability of the CEO. 

 

k) The allegations made and version given to the Public Protector 

as per inter alia paragraph 11.1.3 is false. The evidence is that 

Prof. Mokgoro wrote to him on the 18th February 2018 raising a 

litany of concerns about his misconduct and ill-discipline. The 

submission is therefore that there was no protected disclosure 

made to Prof. Mokgoro having regard to the facts. 
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l) Consultation with Dr. Khakhane-Leballo also reveals that there 

was no such disclosure made to her as alleged falsely in the 

complaint to the Public Protector. Dr. Khakhane-Leballo also 

denies that there was ever a scheme by the Board to victimise 

complainant as alleged save to hold her accountable for various 

acts of gross misconduct having nothing to do with a Cabinet 

memorandum that had not been presented at the Board and they 

could therefore not be aware of.” 

 

5.1.25 My investigation does not seek to indict anyone of any wrongdoing specifically 

in respect of the findings of the Mape Report but rather to make a 

determination on whether the allegation that the Complainant was subjected 

to a disciplinary hearing, suspended and subsequently dismissed solely or 

partly on account of having made a protected disclosure in terms of section 3 

of the PDA has merit.  

 

Response by the Complainant to the Discretionary Notice in terms of 

Rule 42(1) of the Public Protector Investigation Rules. 

 

5.1.26 Having considered representations by the former Chairperson of the NWPB, 

the ACEO of the NWPB, the former MEC Tlhape and the former Premier of 

the North West, Mr Mahumapelo, I issued a discretionary Notice, in terms of 

Rule 42(1) of the Public Protector Investigation Rules, to the Complainant 

providing him with an opportunity to make representations in connection with 

the intended findings. In his response the Complainant made the following 

submissions, inter alia: 

 

“… 

 

25. When I approached the CCMA I made representations that I was 

dismissed on account of having made a protected disclosure. I also 

wanted the CCMA to adjudicate on whether the board of directors had 

authority to dismiss me. The Commissioner, Van Eck, indicated that the 
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CCMA does not have jurisdiction to deal with the PDA matter. I was 

advised to approach the Labour Court. 

26.  I wanted the CCMA to still rule on whether the dismissal effected by the 

board of directors is actually a dismissal in law hence the award by the 

CCMA entails only a ruling on the issue and not the protected disclosure. 

I was given advised [sic] to approach the Labour Court with the PDA but 

I chose to approach the Public Protector. 

27. … 

28. … I fully agree with the statement that the PDA is incompatible with 

the disciplinary enquiry. I am not well versed with the legal fraternity 

but my limited understanding of what this means is that I cannot agree 

to a disciplinary hearing at the same time raise a plea of occupational 

detriment. The disciplinary enquiry is in itself an occupational detriment. 

29. I have included Occupational detriment in CCMA Referral Forms 

submitted by my Attorney of Record then Zisiwe Attorneys. 

… 

36. As indicated at paragraph 8.9 I was never part of the disciplinary hearing 

with the NWPB and I told the investigators that I was hospitalized at that 

time (See Annexure E; Dr Moabi Sick Note). In other words I did not go 

for the disciplinary enquiry. 

37. After receiving a letter of intention to suspend me I wrote a letter to the 

MEC, dated 30 July 2017 (See Annexure F), requesting her intervention 

indicating the retaliation by the board of directors in defence of Dr Hector 

Magome. The MEC failed to deal with the occupational detriment from 

the onset. It is not understandable as to how the PP arrived to a 

conclusion that I engaged myself in the disciplinary enquiry whilst 

at same period of time hospitalised? [sic] 

…” 

 

5.1.27 Prior to the issuing of the Discretionary Notice to the Complainant the ACEO 

of the NWPB, Mr Van der Merwe had, in his response to my Notice in terms 

of section 7(9) of the Public Protector Act gave me an impression that the 

Complainant was present during the disciplinary enquiry hence I indicated to 
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the Complainant that the defence of protected disclosure is incompatible with 

the disciplinary enquiry. 

 

5.1.28 Mr Van der Merwe further indicated that the issue of the protected disclosure 

was never raised before by the Complainant. The letter, addressed to the 

former MEC Tlhape, submitted to my Office by the Complainant surely 

confirms that even before the disciplinary enquiry started, the Complainant 

reported the retaliation to the MEC. The CCMA records submitted by both Mr 

Van der Merwe and the Complainant clearly show that when the Complainant 

approached the CCMA he was challenging his dismissal using the PDA.  

 

 

Application of the relevant law 

 

5.1.29 In order to make a determination on what should have happened as opposed 

to what actually happened, based on the submissions by the Complainant, Dr 

Khakhane-Leballo and Mr ZJ Van der Merwe on behalf of the board of the 

NWPB, former MEC Tlhape and former Premier Mahumapelo, supported by 

the evidence in my position, I have to take into regard the law and legal 

prescripts applicable under the circumstances herein. Generally speaking, 

protected disclosures must be made in accordance with the organisation’s 

internal procedures for dealing with information about serious wrongdoing, 

however, as I have already alluded above11, at the time the events relating to 

this complaint took place there was no policy in place dealing with a protected 

disclosure at the NWPB. The primary legislation I relied on is thus the 

Protected Disclosures Act, 2000 (the PDA). 

 

5.1.30 The objects of the PDA, as provided for in section 2(1), are, amongst others, 

to protect an employee, whether in the private or the public sector, from being 

subjected to an occupational detriment on account of having made a protected 

disclosure. 

                                                           
11  Para. 5.1.38 supra 
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5.1.31 Of significance is that the occupational detriment includes12 being subjected 

to a disciplinary proceeding, being suspended, and being dismissed. 

 

5.1.32 The question to be answered is whether the pressing of the charges on the 

Complainant, his being suspended and subsequently dismissed qualify to be 

regarded as treatment constituting an occupational detriment as envisaged in 

section 1 of the PDA. To be regarded as such, the conduct has to be included 

in the list of actions referred to in paragraphs (a) to (i) of the definition of 

“occupational detriment”, which in this case, is suspension and dismissal.  

 

5.1.33 In Tshishonga v Minister of Justice and Constitutional Development and 

another13 the court provided the following guideline in making a determination 

when confronted with a matter as the one I am dealing with: 

 

The PDA is conceived as a four-staged process that begins with an analysis 

of the information to determine whether it is a disclosure. If it is, the next 

question is whether it is protected. The third stage is to determine whether the 

employee was subjected to any occupational detriment and lastly, what the 

remedy should be for such treatment. 

 

5.1.34 It thus becomes imperative to firstly determine if the conduct of the 

Complainant is qualified by the PDA as a “disclosure”. Of significance is that 

section 1 of the PDA defines "disclosure", inter alia, as follows: 

 

“1. In this Act, unless the context otherwise indicates-  

 

(i) “disclosure” means any disclosure of information regarding any 

conduct of an employer, or an employee of that employer, made by 

any employee who has reason to believe that the information 

concerned shows or tends to show one or more of the following: 

                                                           
12 Section 1 of the PDA 
13 [2007] (4) SA 135 (LC);[2007] 28 ILJ 195 (LC) at para 176   



Report of the Public Protector  
In the matter between Mothobi Edward Mothobi and the North-West Parks Board 

 

 

Page 70 of 110 
 

(a) That a criminal offence has been committed, is being 

committed or is likely to be committed; 

(b) that a person has failed, is failing or is likely to fail to comply 

with any legal obligation to which that person is subject; 

(c) that a miscarriage of justice has occurred, is occurring or is 

likely to occur.” 

  

5.1.35 The information submitted to the former MEC Tlhape on 22 January 2016 

which resulted in the memorandum prepared by the Complainant and 

submitted to the EXCO EDI Cluster Committee and subsequently tabled at the 

EXCO meeting on 12 July 2017 disclosed information which shows or tends 

to show that a person has failed, is failing or is likely to fail to comply with any 

legal obligation to which that person is subject and that is concession 

agreements being in violation of Treasury Regulations section 16 on Tourism 

Public Private Partnerships by having durations of both 45 and 99 years and 

for owing the Board PPP/concession fees in terms of Treasury Regulations 

section 16 of the PFMA, which further shows or tends to show that a criminal 

offence has been committed”, being, the alleged missing R40 000 000 

allegedly implicating, per the findings of Mape Inc, Dr Magome, who by the 

time the Complainant approached the MEC was now a sitting member of the 

board.  

 

5.1.36 What follows is a determination on whether the Complainant qualifies to make 

a protected disclosure. In terms of section 1(ii) of the PDA, an “employee” 

means “any person, excluding an independent contractor, who works for 

another person or for the State and who receives, or is entitled to receive, any 

remuneration; and any other person who in any manner assists in carrying on 

or conducting the business of an employer”. 

 

5.1.37 The Complainant was appointed as the NWPB’s CEO in terms of sections 

6(2)(c) read with 17(3) of the North West Parks Board Act 2015 (the Act) for a 

fixed period of five (5) years at a salary scale of R1 582 757.00 per annum. 
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5.1.38 The PDA further stipulates that the disclosure is protected if made to certain 

persons namely, the employer, Member of Cabinet or Executive Council of 

Province, where relevant; where the employer is a Public Sector body, the 

Public Protector etc. Section 7 of the PDA provides that: 

“. Any disclosure made in good faith to a member of Cabinet or of the 

Executive Council of a province is a protected disclosure if the employee’s 

employer is— (a) an individual appointed in terms of legislation by a member 

of Cabinet or of the Executive Council of a province; (b) a body, the members 

of which are appointed in terms of legislation by a member of Cabinet or of the 

Executive Council of a province; or (c) an organ of state falling within the area 

of responsibility of the member concerned”. 

 

5.1.39 The Complainant made the “disclosure” to the former MEC Tlhape during a 

meeting held on 22 January 2016, as well as per a memorandum supported 

and approved by Dr Mokaila and former MEC Tlhape on 12 June 2017 and 

during the EXCO meeting held on 12 July 2017. The NWPB is an organ of 

state which fell under the area of responsibility of Former MEC Tlhape. 

 

5.1.40 Being satisfied of the conduct as well as the qualification of the Complainant 

to make a protected disclosure, it then becomes imperative to establish if the 

Complainant was subjected to an occupational detriment as he alleged. 

 

5.1.41  In terms of section 3 of the PDA “no employee may be subjected to any 

occupational detriment by his or her employer on account, or partly on account 

of having made a protected disclosure”. 

 

5.1.42 An occupational detriment is defined as follows by section 1(vi) of the PDA: 

 

“Occupational detriment”, in relation to the working environment of an 

employee, means -   

(a) being subjected to any disciplinary action; 

(b) being dismissed, suspended, demoted, harassed or intimidated; 

(c) being transferred against his or her will; 
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(d) being refused transfer or promotion; 

(e) being subjected to a term or condition of employment or retirement which 

is altered or kept altered to his or her disadvantage; 

(f) being refused a reference or being provided with an adverse reference, 

from his or her employer; 

(g) being denied appointment to any employment, profession or office;  

(h) being threatened with any of the actions referred to paragraphs (a) to (g) 

above; 

(i)  being otherwise adversely affected in respect of his or her employment, 

profession or office, including employment opportunities and work 

security; 

 

5.1.43 The Complainant was, on 28 July 2017, suspended, subsequently a 

disciplinary hearing against him was held on 09 December 2017 and ultimately 

he was dismissed on 17 January 2018. The question that now needs to be 

answered is whether these actions constitute occupational detriment.  

 

5.1.44 It is important to note that Dr Khakhane-Leballo in her response, per letter 

dated 14 June 2019, to my initial enquiry stated that the Complainant was 

dismissed for gross misconduct and disputed that the dismissal procedurally 

and substantively amounted to neither maladministration nor any improper 

prejudice by the NWPB. Dr. Khakhane-Leballo further denied that the 

dismissal of the Complainant on 17 January 2018 was as a result of him 

having made a protected disclosure to the Executive Council as envisaged in 

the PDA. 

  

5.1.45 In Independent Municipal and Allied Trade Union obo Ngxila-Radebe v 

Ekurhuleni Metropolitan Municipality and Another (J1029/2010) [2010] 

ZALCJHB 377 (18 June 2010) the court had to answer the question as to 

whether or not the applicant was being subjected to an occupational detriment 

by her employer on account of or partly on account of having made a protected 

disclosure in terms of section 3. In this regard the court submitted as follows: 
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“ (ii) … the mere fact that the applicant is not directly or overtly charged with 

having made a disclosure is not fatal to an application in terms of the PDA. I 

should point out that I find it hard to believe that an employer will overtly 

charge an employee with having made a protected disclosure. Moreover, the 

protection granted in terms of the PDA is not, in my view, limited to 

disciplinary proceedings where an employee is expressly charged with 

having made a protected disclosure. Where an employee can show a link or 

nexus between the charges of misconduct levelled against her and the fact 

that she has made certain disclosures, she will be entitled to the protection 

afforded by the PDA. See Grieve v Denel (Pty) Ltd (2003) 24 ILJ 551 (LC). 

In the latter case the applicant was also not directly or expressly charged 

with making a disclosure. He was charged in relation to disclosures with 

misconduct arising from the manner in which he obtained the information that 

led to the disclosures or the purpose to which the disclosures were to be 

used (see paragraph [16]). In the present case the applicant is also not 

expressly charged with making disclosures. She is charged with the delays 

which resulted from her having made disclosures. The question which this 

Court must answer is whether or not the applicant has established a link 

between the charges which have been brought against her and the fact that 

she has made disclosures. I am also in full agreement with my learned 

brother Cele, J who said the following in David John Randles v Chemical 

Specialties Ltd (Case no: D42/2010 dated 5 February 2010) where he 

rejected the contention that an employee must be charged with a charge 

directly related to the disclosures that were made: [My underlining] 

  

“[30] Being subjected to “any disciplinary action” fulfils the definition of an 
occupational detriment as contained in Section 1 of the PDA. The respondent, 
however, seeks to persuade the Court that their conduct cannot constitute an 
occupational detriment because the charges brought against the applicant 
are not directly related to the disclosures made. The contention is unsound, 

[My emphasis] few employers would be foolish enough to bring directly related 

charges against a whistle-blower.  
 
[31] It is submitted that it is apparent from the above that the respondent’s 
actions were clearly retaliatory measures to the disclosures made by the 
applicant. It is accordingly submitted that the applicant’s disclosures are 
protected and the charges against the applicant are an occupational 

detriment in terms of the PDA [My emphasis]. ”  
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5.1.46 In Matteus v Octagon Marketing (Pty) Ltd14 the Respondent in the matter 

contended that there was no casual nexus between the alleged disclosure 

made by the applicant in the matter and the decision to bring disciplinary 

charges against him. The Labour Court made the following submissions: 

 

[12] ... Most cases such as the present concern allegations of misconduct 

removed from the act of making a disclosure, in circumstances where an 

unrelated act of misconduct or poor performance is alleged but where the real 

reason for disciplinary action is the making of the disclosure. Of course, there 

must always be a nexus between the occupational detriment claimed and the 

disclosure – that nexus is established by s 3 of the PDA. Section 3 prohibits 

employers from subjecting employees to occupational detriments ‘on account, 

or partly on account’ of having made a protected disclosure. What is required 

to establish the necessary link is to determine whether the disclosure is 

the proximate cause, even partially, of the occupational detriment, be it 

a disciplinary hearing, a suspension a transfer or any other act 

contemplated by the PDA. Put another way, it is sufficient for an 

applicant to show, on balance, that the prejudice suffered by him or her 

is wholly or partially attributable to the protected disclosure made. This 

will ordinarily require an examination of the degree of temporal 

proximity between the disclosure and the detriment, [My emphasis] the 

reasons proffered for the occupational detriment, and the like.” 

 

5.1.47 The case of Independent Municipal & Allied Trade Union & another v City 

of Matlosana Local Municipality & another (2014) 3515 is, in my considered 

view, relevant as it provides a diverse approach in respect of the determination 

of an occupational detriment and offers better weight to the current matter. The 

court has provided a diverse protective measure as well as intelligibility 

approach towards whistle-blowers who gaze up to the PDA to seek protection. 

In this case the court made mention of several cases which have examined 

various facets of the PDA. Amongst these cases is City of Tshwane 

                                                           
14 (J 2264/13) [2013] ZALCJHB 317 
15 Case No:  J 620/14 
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Metropolitan Municipality v Engineering Council of South Africa & 

Another (2010) 31 ILJ 322 (SCA); State Information Technology Agency 

Ltd. v Sekgobela (2012) 33 ILJ 2374 (LAC) and Tshishonga v Minister of 

Justice & Constitutional Development [2007] 6 BLLR 327 (LC). The court16, 

per Ngcukaitobi AJ, made the following remarks: 

“75. It seems, however, that in those decisions there was no controversy that 

employees were being disciplined specifically for making disclosures.  So, for 

example, in City of Tshwane Metropolitan Municipality v Engineering Council 

of South Africa & Another, the charge against the employee was that he wrote 

a letter to the Department of Labour complaining about the appointment of 

system operators at the City of Tshwane.  That letter, for which the employee 

was being charged, was itself a protected disclosure. In these circumstances 

the SCA concluded that the disciplinary action against the employee was an 

occupational detriment as defined by the Act. Similarly, in Radebe v Premier, 

Free State & Others, the employees had written a critical letter about the MEC 

for Education as well as the Minister for Education.  The charge of misconduct 

against them was that they had written the letter in question. The Labour 

Appeal Court prevented the employer from taking disciplinary action against 

the employees. The Tshishonga decision is also along the same lines: There 

was no dispute that the charge against the employee was that he had made 

disparaging remarks against the Minister publicly. The “disparaging remarks” 

were the allegations of an improper relationship between the Minister and one 

of the liquidators, Mr Enver Motala. 

   

76. But the present case seems to stand on a different footing.  The second 

applicant is not being charged for communicating with Mr van den 

Berg.  Instead, what has happened is that after his communication with Mr van 

den Berg, certain investigations were conducted which uncovered alleged acts 

of serious misconduct by the second applicant.  The question therefore 

pertains to whether the disciplinary action is on account of or partly on account 

of the disclosure. This requires an examination of the degree of nexus 

                                                           
16 at paragraph 75 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2007%5d%206%20BLLR%20327
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between the decision to charge the second applicant and the disclosures 

made to Mr van den Berg”  

 

5.1.48 The court pronounced that a disciplinary enquiry against an employee need 

not necessarily be the direct result of a disclosure and that what is required is 

an establishment of a “proximate cause” of the disciplinary enquiry17. In this 

regard the court gave the following practical pointers to determine if there is 

a link between the occupational detriment and the disclosure: 

 

a) the timing of the institution of the charges or the occupational 

detriment; 

b) the reasons given by the employer; 

c) the nature of the disclosure; and 

d) the person responsible for taking the decision to institute the charges. 

e) What remedies are available? 

 

5.1.49 In this regard consideration ought to be observed in respect of the time the 

disclosure was made, the time the charges were levelled against the 

complainant, the urgency by the board of the NWPB to convene a meeting for 

the purpose of levelling charges against the Complainant. 

 

5.1.50 In the matter between NAPTOSA obo Soga and Western Cape Department 

of Education D P Van Tonder18 stated that: 

 

“ [73] In short the PDA, read with the LRA, only affords protection against 

disciplinary action (and dismissal) to an employee who has made a disclosure 

where the employee has: 

 not committed any misconduct, or 

 committed misconduct, but the protected disclosure that he has 

made (and not misconduct that he has committed), was the dominant 

or most likely cause of his dismissal – [My emphasise] in which case 

                                                           
17 At para 77 
18 ELRC Case No PSES 184-18/19WC 
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the dismissal would be automatically unfair in terms of section 187(1)(h) 

of the LRA;”. 

 

5.1.51 I have acknowledged the existence of the Settlement Agreement wherein the 

Complainant, in essence, agreed to the validity of the misconduct charges 

against him19. My investigation thus does not affect the validity of the 

Settlement Agreement, in as far as it relates to the charges levelled against 

the Complainant. The NAPTOSA case thus required me to ascertain whether, 

in fact, the protected disclosure was the dominant or most likely the cause of 

the dismissal or whether he could still have been dismissed even if the 

disclosure was not made.  

 

 

Conclusion 

 

5.1.52 It is my considered view and understanding on the interpretation of sub-

section 9(2)(c)(ii) of the PDA that the alleged occupational detriment must 

follow the disclosure. In other words, the disclosure must be made before any 

disciplinary action takes place. The timing of the institution of the charges or 

the occupational detriment, as advocated in Independent Municipal & Allied 

Trade Union & another v City of Matlosana Local Municipality & another thus 

becomes critical for a proper determination of a link between the occupational 

detriment and the disclosure i.e. the “proximate cause”. The following is an 

illustration of the chronology, inclusive of the timing of the institution of the 

charges or the occupational detriment, of events that resulted in the dismissal 

of the Complainant: 

 

a) On 23 December 2015 the Complainant is appointed as CEO of the 

NWPB by the MEC; 

 

b) On 22 January 2016 the Complainant discloses, to former MEC 

Tlhape, information about concession agreements being in violation of 

                                                           
19 Para 3.28 to 3.31 above 
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Treasury Regulations 16 on Tourism Public Private Partnerships by 

having durations of both 45 and 99 years and for owing the Board 

PPP/concession fees in terms of Treasury Regulations 16 of the PFMA 

as per the findings in the due diligence report by Mape Inc. 

 

c) In April 2016 the board members met with then MEC Tlhape 

flowing from the acts of misconduct, insubordination and lack of 

cooperation from complainant, Mr. Mothobi. They consulted with 

her to solicit her consent to suspend the CEO, the Complainant. 

The key issue of concern was the lack of cooperation with the 

Board, refusal to carry out lawful instructions and his refusal to 

meet the Board. The conclusion of the meeting was that the Board 

should try and reconcile with the CEO and work together. The 

Board agreed to give the CEO a chance to redeem himself. It is my 

considered view that at this point the Board abandoned any intended 

disciplinary action against the Complainant. 

 

d) In August 2016 the Complainant writes to the then Premier, Mr 

Supra Mahupelo, to request direction from the Honourable Premier on 

the matter of conflict of interest by Dr Magome. In addition the 

Complainant discloses, to the Premier, information about 

concession agreements being in violation of Treasury Regulations 16 

on Tourism Public Private Partnerships by having durations of both 45 

and 99 years and for owing the Board PPP/concession fees in terms of 

Treasury Regulations 16 of the PFMA as per the findings in the due 

diligence report by Mape Inc. 

 

e) In January 2017 the Complainant meets with the former Premier, Mr. 

Supra Mahumapelo, and former MEC Tlhape to discuss issues around 

the Mape Report and it was resolved that the matter be made a proper 

cabinet submission. 
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f) On 15 February 2017 the Complainant prepares the memo titled 

“submission on due diligence report recommendations”. 

g) In March 2017 the Complainant submits the memo to the EXCO EDI 

Cluster Committee. 

 

h) On 12 June 2017 the memo, containing allegations implicating the 

then sitting member of the NWPB, Dr Magome, emanating from the 

due diligence report by Mape Inc, is supported and approved for 

submission to the EXCO by the HOD of the Department, Dr 

Mokaila, as well as the former MEC for the Department. 

 

i) On 12 July 2017 the Complainant presents the submission on due 

diligence report recommendations at the EXCO Meeting, 5/2017, 

held at Tusk Hotel in Taung whereat the EXCO approved the 

recommendations by the Complainant. 

 

j) On 21 July 2017 the NWPB issue a letter of intention to suspend 

the Complainant indicating that he should provide written 

representations by no later than 13h00, Wednesday 26 July 2017. 

 

k) On 24 July 2017 the letter of intention to suspend is served to the 

Complainant. 

 

l) On 26 July 2017 the Complainant submits his representations to the 

NWPB. 

 

m) On 28 July 2017 the NWPB resolves that the Complainant be placed 

on precautionary suspension subsequently the board issues notice to 

suspend the Complainant with immediate effect. 

 

n) On 30 July 2017 the Complainant sought intervention from the MEC but 

does not receive same. 
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o) On 19 October 2017 a copy of the charge sheet reflecting 48 charges 

preferred against the Complainant as well as a notice to attend the 

Disciplinary Hearing was issued by Dr Khakhane-Leballo for delivery to 

Complainant. 

 

p) On Saturday 09 December 2017 a Disciplinary Hearing against the 

Complainant is held whilst the Complainant is in absentia. 

 

q) On 15 January 2018 the NWPB resolved that the Complainant be 

dismissed summarily with immediate effect from the employment of the 

NWPB, be informed of his rights to appeal to the CCMA within 30 days 

of his dismissal and further request the concurrence of the MEC Tlhape 

to effect the resolution of the board in line with section 19(2) of the North 

West Parks Board 3 of 2015. 

 

r) On 16 January 2018 the MEC Tlhape concurred with the resolution 

made by the NWPB to dismiss the Complainant, albeit being aware of 

the disclosure made to her by the Complainant. 

 

s) On 17 January 2018 a notice of termination of employment, with 

immediate effect, is issued by Dr Khakhane-Leballo against the 

Complainant. In the end the Complainant is dismissed. 

 

5.1.53 My investigation did not seek to indict anyone of any wrongdoing specifically 

in respect of the findings of the Mape Report but rather to make a 

determination on whether the allegation that the Complainant was dismissed 

for having made a protected disclosure has merit. Be it so, in making such a 

determination, I also have to take into consideration all the available 

information that will assist me in my effort. In this regard I took note of the 

following, inter alia, from the clarification provided by Dr Magome: 

 

(i) In 2016 the Board was aware of the misconducts, which ultimately led 

to his dismissal in 2018, yet chose to make peace with it post the 
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meeting held with the then MEC. The Board, in essence, abandoned 

any disciplinary action against the Complainant. 

 Dr. Magome is amongst the conveners of the meeting held at Protea 

Hotel at Midrand with the Complainant whereat it was agreed, amongst 

others, that the Complainant should not come back to settle scores. 

 

(ii) The view of Dr. Magome is that at the request of the Chairperson, he 

drafted for him a letter outlining the principle that a CEO cannot refuse 

accountability and reporting to the board. This conduct involving 

insubordination took place around January 2016 yet the Board 

abandoned taking any action against the Complainant and 

subsequently resuscitated the intention to charge him after he pursued 

the disclosure with the EXCO. 

 

(iii) In April 2016 the board members met with then MEC Tlhape flowing 

from these acts of in-subordination and lack of cooperation from 

complainant, Mr. Mothobi. They consulted with her to solicit her consent 

to suspend the CEO (the Complainant). The key issue of concern was 

the lack of cooperation with the board, refusal to carry out lawful 

instructions and his refusal to meet the Board. The conclusion of the 

meeting was that the Board should try and reconcile with the CEO and 

work together. The board agreed to give the CEO a chance to redeem 

himself. In essence any intention of disciplinary action against the 

Complainant was retracted. 

 

5.1.54 An important aspect that I cannot turn a blind eye on is the submission that 

the Complainant was dismissed for serious allegations of misconduct. I am 

also unable to turn a blind eye on the fact that the board knew of the alleged 

acts of misconduct since 2016 however pulled back from taking disciplinary 

action. In actual fact, the board during the meeting with former MEC Tlhape in 

April 2016 had since resolved to give the CEO a chance to “redeem himself” 

howbeit developed an appetite to follow through the acts of insubordination, 
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misconduct and lack of cooperation after the EXCO meeting held on 12 July 

2017. 

 

5.1.55 The most important clarification provided by Dr Magome is that at the time the 

board members met with the then MEC the issue of the Mape Report nor the 

Kgomo Reports had not arisen. Neither had it been addressed with the board 

by the Complainant. What is, however, important is that the Complainant had 

raised the issue with the MEC and the institution of the charges, which were 

initially abandoned, against the Complainant post the resolution by the EXCO 

is a confirmation of the proximate cause to the occupational detriment. I 

therefore can safely conclude that the protected disclosure was the dominant 

or most likely the cause of the dismissal Complainant’s dismissal.  

 

5.1.56 I am not certain as to why did the Board approached the MEC if they needed 

to charge the Complainant. My considered view is that the board should have 

proceeded with the charges and only approach the MEC once a decision was 

taken to dismiss.  The Board was further not obliged to drop the charges. 

 

5.1.57 There is no doubt that the disclosure was made in good faith as the 

Complainant, presented the actual findings of the legal and financial due 

diligence report that the board of the NWPB is aware of. It is my considered 

view that had the Complainant not pursued the disclosure with the EXCO the 

Board would have not pressed any disciplinary action against him. In actual 

fact the Complainant would have still been the CEO of the NWPB. 

 

5.1.58 As I have already mentioned, the information submitted to the former MEC 

Tlhape on 22 January 2016 which resulted in the memorandum prepared by 

the Complainant and submitted to the EXCO EDI Cluster Committee, and 

subsequently to the EXCO, disclosed information which shows or tends to 

show that a person has failed, is failing or is likely to fail to comply with any 

legal obligation to which that person is subject and, inter alia, that is 

concession agreements being in violation of Treasury Regulations section 16 

on Tourism Public Private Partnerships by having durations of both 45 and 99 
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years and for owing the Board PPP/concession fees in terms of Treasury 

Regulations section 16 of the PFMA, which further shows or tends to show 

that a criminal offence has been committed”, being, the alleged missing 

R40 000 000 implicating Dr Magome as per the findings of Mape Inc. 

 

5.1.59 Indeed there is no dispute that the Mape Report was issued in 2006. It is also 

not in dispute that the Mape Report was known within the NWPB. Had the 

information relayed by the Complainant to the MEC been attended to, it would 

not have been necessary to present same at the EXCO and most importantly 

there would not have been any reason for any resolution to be taken. 

Reference would have just been made to prior actions taken. The gist of the 

matter here is that at the time the Mape Report was issued, the implicated 

board member was not a member of the North West Parks Board. The 

disclosure, therefore, exist in as far as it concerns Dr. Magome as a board 

member, at the time of the disclosure, who was implicated in the Mape Report. 

 

5.1.60 Based on the analysis of evidence in my possession I made factual 

conclusions that indicate that the Complainant made a disclosure prior to him 

being charged, suspended and subsequently dismissed. 

 

5.1.61 Since the approval by the EXCO on 12 July 2017, nothing appears to have 

been done to implement the EXCO resolution in respect of the findings of the 

due diligence investigations. The importance attached to the failure to 

investigate the content of the protected disclosure was highlighted by Davis 

JA in Minister of Justice and Constitutional Development and Another v 

Tshishonga20. He confirmed the interpretation of Pillay J in the earlier 

judgment of the Labour Court where in a comprehensive and careful 

judgment, Pillay J found for the respondent. In justification of the award, the 

court set out a number of considerations which it took account of and stated 

the following: 

 

                                                           
20 (JA6/07) [2009] ZALAC 5; [2009] 9 BLLR 862 (LAC); (2009) 30 ILJ 1799 (LAC) (2 June 2009) 
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“9.4 A failure by the employer to investigate a disclosure and subsequent 

retaliation are factors which ‘count against’ the employer. 

9.5 The fact that a whistle-blower takes risks when making disclosures is a 

factor that ‘must be acknowledged”. 

 

5.2 Regarding whether the EXCO EID Cluster Committee failed to implement 

the resolutions flowing from the submission of a memorandum by the 

Complainant dated 12 June 2017 recommending the implementation of  

the the legal and financial due diligence report by Mape Inc. Attorneys of 

2007. 

 

 

Common cause issues 

 

5.2.1 It is common cause that on 15 February 2017 the Complainant prepared the 

memo titled “submission on due diligence report recommendations” wherein 

he requested the  Executive Council Committee on Economic and Infrastructure 

Development of the North West Province to take note and approve the 

recommendations of the financial and legal due diligence reports on the 

Concession arrangements within the North West Parks Board at both Madikwe 

Game Reserve and Pilanesburg National Park as conducted by Mape Inc and 

Kgomo Inc Attorney. 

 

5.2.2 It is also common cause that In March 2017 the Complainant submitted a 

memo to the EXCO EID Cluster Committee, requesting them to recommend 

to the EXCO the implementation of the recommendations in the Mape report. 

 

5.2.3 It is further common cause that on 12 June 2017, the then Head of Department, 

Dr. Poncho Mokaila, supported the memo prepared by the Complainant and 

same was approved by former MEC Tlhape, for submission to the EXCO. 

 

5.2.4 It is not disputed that on 12 July 2017 the Complainant presented the 

submission on due diligence report recommendations at the EXCO Meeting, 
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5/2017, held at Tusk Hotel in Taung whereat the EXCO and agreed with the 

recommendation of the report.  NWPG EXCO further approved the 

establishment of a Commission of enquiry and the recovery of management 

and marketing fees paid to Legacy by Pilanesberg Resorts in respect of the 

unsigned management and marketing contracts as well as to investigate the 

income lost for unpaid concession fees with regard to beds inside Pilanesberg 

Game Reserve and transverse rights related to Sun City Resorts. 

 

 

Issues in dispute 

 

5.2.5 Pursuant to the submissions made by the Complainant a detailed enquiry, in 

respect of the allegations brought to my office by the Complainant, was 

directed to Mr Sibusiso Mpanza, the Administrator in the Office of the Premier: 

North-West Provincial Government, for the NWPB and the Department to 

respond to the enquiry, per letter dated 16 May 2019. 

 

5.2.6 A response to my enquiry was received as per letter dated 14 June 2019 

signed by Dr. Khakhane-Leballo in her capacity as the NWPB Chairperson. 

Although Dr. Khakhane-Leballo did not dispute the allegations, specifically the 

key issues relating to the chronology of events that transpired prior to the 

Complainant’s suspension, she, inter alia,  responded as follows: 

 

“… 

Your enquiry letters dated 14th May 2019 and 4th June 2019 refer, the 

contents of which are noted. In response thereto, we herewith submit the 

following: 

… 

Ad Para 2 

 

We take note of the complaint of Mr Mothobi (the Complainant). We 

acknowledge that the Complainant was the CEO of the NWPB…  

… 
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… 

The NWPB agrees a submission drafted by the Complainant dated 12 June 

2017 as referenced above (Ad Para 2.1) was submitted to the EXCO EDI 

Cluster Committee. We, however, have no knowledge of the two reports 

specifically having been submitted as alleged. We take note of the 

allegation implicating a sitting member of the NWPB, Dr Hector Magome, 

and we await the directive of EXCO in this regard. 

 

….”  

 

5.2.7 It is not clear as to what directive is awaited by the NWPB regarding the 

allegation implicating Dr Magome as the board is denying knowledge of the 

two reports specifically having been submitted as alleged. My reading to this 

submission is a contention that the board was not advised of the resolutions 

made by the EXCO. 

 

5.2.8 On 12 August 2019, I served the former MEC Tlhape with a Notice in terms of 

Section 7(9)(a) of the Public Protector Act to afford her an opportunity to 

respond to my preliminary findings in connection to the investigation. In her 

response, submitted to my office on 19 August 2019, former MEC Tlhape 

made the following submissions: 

 

“… 

 

In reference to contents of your letter and the enquiry thereof, I wish to 

make the following submissions: 

 

1. Submission on due diligence report recommendation 

 

The report was submitted to EXCO via the EID cluster as part of the normal 

reports the department and Parks Board regularly submitted. Routinely 

these reports are presented by Department officials including accounting 

officers of SOE’s which include the Parks Board 
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… 

… ” 

 

5.2.9 There is, in essence, no dispute to the former MEC Tlhape’s submission in 

respect of the manner in which reports are normally and regularly submitted 

to EXCO via the EID cluster, howbeit it is of importance to acknowledge the 

fact that the “Legal and financial due diligence Report” mentioned in this 

regard has been in existence since 2006.  

 

5.2.10 It is further important to acknowledge the fact that the very same report 

contains evidence of irregular activities that arose within the NWPB then NWP 

& TB. However, the NWPB could not provide me with any evidence that since 

the submission of the “Due diligence Report” by the Complainant and approval 

by the NWPG EXCO the recommendations in the Mape report have been 

implemented as per EXCO resolutions.  

  

5.2.11 In his response to my Notice, the former Premier of the North-West Province, 

per letter dated 16 August 2019, made the following submissions: 

 

“… 

 

This is a response to your letter dated 5th August 2019, e-mailed on the 

12th August 2019 and received on the 15th August 2019.  

 

I cannot recall the dates very well because these developments took place 

some years back.  However I can faintly recall that one of the many usual 

reports we received from the READ was a report as alluded to in the report 

and our stance was that matters reflected there in must be acted upon in terms 

of the laws of the Republic. 

... 

…” 
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5.2.12 I noted that in his response, the former Premier employed the word “usual” in 

reference to the submission of the “Due diligence Report”. He did not, 

however, indicate whether the matters reflected in the “resolution of the EXCO 

meeting 5/2017” were acted upon in terms of the laws of the Republic in 

accordance to their stance. 

 

5.2.13 Although the former Premier did not make any mention of any investigation 

emanating from the Mape Report conducted by the Premier’s office, Dr 

Khakhane-Leballo has brought this information to my attention in her 

response, per letter dated 14 June 2019, to my initial enquiry wherein she 

stated the following: 

 

“… 

3.3. We do not know. The NWPB is now informed by the then Chief Financial 

Officer that he also informed the Complainant, on 23 March 2016, that an 

investigation team of ENS Attorneys was appointed by the Premier at the time 

to do an investigation flowing from the Mape Report.” 

 

5.2.14 The above response was in relation to my enquiry which sought to establish 

whether the recommendations made in the Mape report were implemented; 

and if not, what was the cause of the delay and whether there was any action 

taken or to be taken by the NWPB. The action taken by the Premier’s office at 

that time is noted and acknowledged, however, there still exists a vacuum in 

respect of any action taken following the approval by the EXCO on 12 July 

2017 during the fifth meeting of 2017 at Taung Hotel School & Convention. 

This is confirmed by Dr Khakhane- Leballo in her response letter to my initial 

enquiry wherein she submitted as follows: 

 

“Ad Para 2.2 

 

… We take note of the allegation implicating a sitting member of the NWPB, 

Dr. Hector Magome, and we await the directive of EXCO in this regard.” 
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5.2.15 The above submission by Dr Khakhane-Leballo is a clear indication that no 

action was ever taken by EXCO in this regard pursuant to the approval of the 

recommendations of the Mape report during the EXCO meeting. 

 

5.2.16 In a response to the Notice in terms of Section 7(9)(a) of the PPA, the Acting 

CEO of the NWPB, Mr ZJ Van der Merwe on behalf of the former Chairperson 

and board of the NWPB the following submissions were made: 

 

“… 

It is clear that there is no sound factual basis for the conclusion nor findings. 

Between 2007 and to date there have been at least 3 different Boards with 

different members and the then NWP & TB was split into two i.e. new 

agencies called NWPB and NWTB. 

 

We propose to sketch the true facts as they obtained briefly as follows: 

 

THE MAPE REPORT 

 

9. The Mape Report was commissioned by the former North West Parks and 

Tourism Board in 2007. It is not correct that nothing was done subsequent 

to the finalization of this report. The facts are briefly as follows: 

 

1. Once the Mape Report was finalised, it was presented to the Board 

of the then North West Parks and Tourism Board herein-after 

NWP&TB on or around 26 & 27 February 2007 (see the Minute of 

this Board meeting). 

 

In this meeting, the report was considered and it was resolved that 

Mape must come to the Board and make a more formal presentation 

with clear recommendations. 

 

2. Subsequent to this meeting there was another meeting held on the 

30th May 2007 where this report was considered. It was resolved in 
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this meeting that management and Messrs Mape and C Trieloff 

engage on issues concerning management of community lodges. 

Per paragraph 1.3 of the same minute of 30 May 2007, the Board 

resolved to give management three months for implementation of 

resolutions on community lodges; vesting land rights within the parks 

to the Board; mandated management to seek exemption from the 

provincial treasury; mandated management to write to public works 

to regularise all concessions; resolved that all concession 

agreements should be less than 25 years to be in line with treasury 

regulations; management to write off concessionaries in breach to 

remedy the breach. 

 

3. On the 15th September 2008 the Mape Report was further 

considered together with the Gobodo report that had been 

commissioned to look at conflicts of interest and conduct of staff in 

the NWP&TB. The decision was that a forensic investigation on the 

two reports be undertaken. Our understanding is that ENS was 

appointed by the MEC to do the investigation. 

 

From the aforegoing it is clear that the report was considered and 

action was taken in line with recommendations. 

 

KGOMO REPORT 

 

10 The Kgomo Report was never tabled at the Board, which was by 

then a new entity called the North West Parks Board set up in terms 

of the North West Parks Board Act, 2015. This Board as a new entity 

with a new Board of directors never had knowledge of this report as 

it was commissioned by the complainant as then CEO and therefore 

the Board could not reasonably be expected to neither know nor take 

action arising from its findings. Consequently neither could it 

prejudice the CEO as employee for a report they did not know nor 

were aware of.” 
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5.2.17 Had the matters raised in the Mape Report during 2006 been appropriately 

addressed by the NWPB, I doubt that the Complainant would have pursued 

those issues. In essence, in his response to my Notice, the Acting CEO Mr. 

Van der Merwe would have indicated, for example, that all concession 

agreements are currently in line with treasury regulations; management has 

written off concessionaries in breach of treasury regulations and that the 

alleged R40 000 000 had been recovered. The only submissions made are 

that the NWP&TB came up with an action plan. 

   

5.2.18 I issued Supplementary Notices in terms of section 7(9) of the Public Protector 

Act to the former Premier, Mr Supra Mahumapelo, as well as former MEC 

Tlhape to provide further response in respect of the resolution taken by the 

EXCO on 12 July 2017. The Supplementary Notices were issued on 19 

February 2020. 

 

5.2.19 The first response was received from former MEC Tlhape per letter dated 27 

February 2020 wherein the following were submitted: 

 

“… 

 

I hereby confirm the submission of the said report to EID Cluster committee 

as indicated in paragraph 3.2. I also confirm that the said report was processed 

and recommendations sent to EXCO meeting as a Shareholder for approval 

as alluded. 

 

The recommendations were then approved and became EXCO. 

 

For Clarity 

 

EID cluster is a committee of EXCO constituted then by the following four 

departments: Rural, Environmental and Agricultural Development; Culture, 

Arts and Traditional Affairs; Finance, Economy and Enterprise Development 

as well as Tourism. 
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The EID cluster’s role is to process reports from the said departments and 

make recommendations to EXCO for approval and resolutions. The EID 

cluster does not implement resolutions of EXCO. [My underlining] 

 

See the attached submission from the then CEO, POINT NO.3.5 

 

After EXCO meetings, resolutions of EXCO (Shareholders) are sent to the 

various relevant Heads of Departments and CEOs of entities for 

implementation. 

 

I am forwarding you email from CEO to MEC on the 30th July 2017 titled 

“Approval to recover Lost Assets” 

 

Email from CEO to MEC ON THE 30th July 2017 @ 06:24 titled: “NWPB 

2017 AFS FINAL”. Sentence no.2 confirms that the CEO was aware of the 

EXCO resolutions on this matter and according to him, there was a need 

to develop an Action Plan to implement EXCO resolutions on 

Concession Agreements. 

 

On the 22/11/2017 CEO received a letter from Premier’s office requesting an 

update on the implementation of the said resolutions. This letter was 

addressed to HODs and CEOs again forwarded MEC a letter on 

implementation of follow-up from Premier’s Office. The letter was shared with 

MEC via email. 

 

See email titled “North West Parks Board Concession Agreement report” 

from Machelle Van der Berg on 22/11/2017. 

 

The CEO together with the Board are responsible for implementing the 

resolutions of the EXCO (Shareholder). 

 

….” 
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5.2.20 The former MEC Tlhape attached the following e-mail dated 22 November 

2017 from Machelle Van der berg: 

 

 

The response from the former Premier Mahumapelo was received by my office 

on 05 March 2020 per letter dated 27 March 2020 wherein he stated the 

following: 

 

“It is important to take note of the fact that, it is very difficult to recall everything 

that occurred during the period under discussion relating to this matter. 

 

It will also be impossible for me to access government records in order to 

effectively deal with the sequence, content and course taken then. 
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Yes, in terms of the constitution of the Republic, the Premier has powers as 

quoted by the Public Protector but. NWPB is accountable to the shareholders 

through the department and in this instance, it was READ. 

 

Therefore, final decisions are taken by the Board and not Exco as such. Exco 

Clusters are meant to ease and make effective co-ordination among the 

various departments to which different board’s reports are presented not for 

any final decision making but recommendations to Exco. 

 

Decisions made by Boards are in most of the cases noted by the Shareholder. 

In instances were decisions are sought by any board, Exco will formally take 

a decision to now convert into a Shareholders meeting and new agenda and 

minutes will be tabled for consideration and adoption. 

 

To the best of my recollections, there is no way the Exco (Shareholder) would 

have received such a report from Mr Mothobi and not actionalise it 

accordingly. Am saying so because, the system we used then was such that 

after Exco (Shareholders) meeting, an action plan will be circulated to all 

departments and SOE’s for follow up and implementation. 

 

In this regard, it is important to note that Exco and Clusters were established 

just for co-ordination and processing of matters of Exco (Shareholders). 

 

Any implementation as I recall the process to the best of my ability would have 

been referred to the Board and CEO. 

 

…   ” [sic] 

 

 

Application of the relevant law 

 

5.2.21 Section 125 of the Constitution of the Republic of South Africa provides as 

follows: 
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“125.(1) The executive authority of a province is vested in the Premier of 

that province.  

(2) The Premier exercises the executive authority, together with the 

other members of the Executive Council, 

….” 

 

5.2.22 Section 132 of the Constitution provides that:: 

 

“132.  

   

1. The Executive Council of a province consists of the Premier, as head 

of the Council, and no fewer than five and no more than ten members 

appointed by the Premier from among the members of the provincial 

legislature. 

….” 

 

5.2.23 Section 125 and 132 bestow a duty upon the Premier of the province to ensure 

compliance with constitutional obligation by the Executive Council of the 

province at the same time ensuring the manifestation of good governance 

within the province. 

 

5.2.24 Section 195(1) of the Constitution provides for principles of good 

administration in all spheres of government. The NWPG’s conduct thus needs 

to be tested against these administrative principles. The following are, 

amongst others, provisions of section 195(1): 

 

(1) Public administration must be governed by democratic values and 

principles enshrined in the Constitution, including the following 

principles: 

(a) A high standard of professional ethics must be promoted and 

maintained. 

(b) Efficient, economic and effective use of resources must be 

promoted. 
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(c) Public Administration must be development-oriented. 

(d) Services must be provided impartially, fairly, equitably and without 

bias. 

(e) People’s needs must be responded to, … 

(f) Public administration must be accountable.  

(g) Transparency must be fostered by providing the public with 

timely, accessible and accurate information. 

(h) Good human-resource management and career-development 

practices, to maximise human potential, must be cultivated.” 

 

5.2.25 in Khumalo and Another v MEC for Education KwaZulu-Natal21  The 

Constitutional Court, emphasised the compelling basis for the founding of a 

duty on the functionary to investigate as follows: 

 

“[35] Section 195 provides for a number of important values to guide decision 

makers in the context of public-sector employment.  When, as in this case, a 

responsible functionary is enlightened of a potential irregularity, section 

195 lays a compelling basis for the founding of a duty on the functionary 

to investigate and, if need be, to correct any unlawfulness through the 

appropriate avenues.  This duty is founded, inter alia, in the emphasis on 

accountability and transparency in section 195(1)(f) and (g) and the 

requirement of a high standard of professional ethics in section 195(1)(a)”. 

[Emphasis added] 

 

5.2.26 The commitment to transparency and accountability inherent in the democratic 

values and principles enshrined in the Constitution thus promotes good 

governance allowing the many benefits of sustainable development initiatives 

and economic inputs to reach those in society who most need to benefit from 

them. 

 

 

                                                           
21 (CCT 10/13) [2013] ZACC 49; 2014 (3) BCLR 333 (CC); (2014) 35 ILJ 613 (CC); 2014 (5) SA 579 (CC)  
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Conclusion 

 

5.2.27 A decision was taken  by the EXCO on 12 July 2017 during the fifth meeting 

of 2017 at Taung Hotel School & Convention flowing from the submission of a 

memorandum recommending implementation of the 2007 Mape Report, which 

amongst others required authorisation of the Commission of Enquiry, the 

appointment of which falls within the purview of the powers entrusted to the 

Premier in terms of section 127(e) of the Constitution, to investigate income 

lost for unpaid concession fees with regard to beds inside Pilanesberg Game 

Reserve and transverse rights related to by Sun City Resorts. There has not 

been a Commission of enquiry. 

 

5.2.28 I am apprehensive of the e-mail referred to by the former MEC Tlhape as it 

was sent while the Complainant was on suspension. Clearly the former MEC 

Tlhape would have been aware of the suspension of the CEO22.  It thus 

becomes difficult for me to accept that it was incumbent upon the Complainant 

to see through the implementation of the EXCO resolution. I cannot see how 

he was able to execute such a duty whilst barred from entering the premises 

of the NWPB. Being knowledgeable of the Complainant’s suspension and his 

relationship with the board viz-a-vis  the fact that he [the Complainant] was 

responsible, together with the board, for implementing the resolutions of the 

EXCO, the MEC does not in her response, indicate how she dealt with the 

situation in order to demonstrate accountability as required by section 195 of 

the Constitution. 

 

5.2.29 There is a reason why the Complainant approached the MEC as well as the 

Premier; to seek their intervention. There is a reason why the MEC and the 

Premier advised the Complainant to table the matter before the EXCO and I 

doubt that this was for normal reporting. A submission that the 

recommendations of the Mape Report were tabled by the Complainant as 

                                                           
22 See para 5.1.9 above regarding the resolution by the NWPB to suspend the complainant.  
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normal reporting by the CEO cannot be supported. Normally a report issued 

in 2006 and allegedly acted upon cannot be classified as normal reporting. 

 

5.2.30 It is my considered view that the relationship between the Complainant and 

the Board had been severely impaired. Under normal circumstances, it would 

have been impossible to expect the two parties to work together when, on one 

hand, the Board had separately lodged a complaint against the Complainant 

with the MEC and, on the other hand, the Complainant had approached the 

same MEC to make submissions on the legal and financial due diligence 

findings and recommendations made in the Mape Report which implicated one 

of the sitting members of the Board. 

 

5.2.31 It is not clear what directive is awaited by the NWPB regarding the allegation 

implicating Dr Magome as the board is denying knowledge of the two reports 

specifically having been submitted as alleged23. My reading to this submission 

is a contention that the board was not advised of the resolutions made by the 

EXCO. 

 

5.2.32 The EXCO had a significant opportunity to take meaningful action to address 

the long standing irregularities within the NWPB as were identified in the Mape 

Report. 

 

5.3 Regarding whether the Complainant was prejudiced as a result of the 

conduct of the North West Parks Board in the circumstances. 

 

 

Common cause issues 

 

5.3.2 The Complainant was appointed as the NWPB’s CEO for a fixed term period 

of five (5) years at a salary scale of R1 582 757.00 per annum. 

 

                                                           
23 See para 5.2.13 above 
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5.3.3 The employment of the Complainant was terminated on 17 January 2018 and 

as a result thereof he lost a monthly salary and benefits attached thereto per 

his contract of employment. 

 

 

Issues in dispute 

 

5.3.4 The Complainant submitted that the disciplinary action against him, his 

suspension and subsequent dismissal are tantamount to an occupational 

detriment. He argued that as a result of the occupational detriment he suffered 

at the hands of the board of the NWPB, he forfeited an annual salary of R1 

859 578, 32 as at January 2018, cash component of R96 144.37, car 

allowance of R8 000.00, 13th cheque provision of R2 000.00, provident fund 

at 16%, group life cover at 2, 5%, disability cover at 1.8%, and funeral scheme. 

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                         

5.3.5 He specified that he is currently unemployed and has six (6) children who are 

still attending school and dependent on him financially in all aspects. In 

addition, he has existing credit accounts and/or debts of approximately R1, 4 

million. 

 

5.3.6 According to his further submissions, the board of the NWPB leaked the 

charges against him to the Sunday newspaper, City Press, thereby starting 

his trial by media. He indicated that the intention was to curtail his career 

opportunities. For instance, the Limpopo Tourism Authority had recommended 

him for appointment as CEO on a three (3) year contract, but due to the media 

blitz by the board of the NWPB, the offer was withdrawn. 

 

5.3.7 The Complainant also indicated that whilst suspended, he was hospitalised 

due to Acute Depressive Disorder and work related stress. 

 

5.3.8 Dr Khakhane-Leballo in her response, on behalf of the board of the NWPB, 

on the contrary submitted as follows: 
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“We state that the Complainant was dismissed for gross misconduct, and deny 

that the said dismissal procedurally and substantively amounted to neither 

maladministration nor any improper prejudice by the NWPB as alleged by the 

Complainant”. 

 

5.3.9 In terms of the letter of intention to suspend the Complainant, dated 21 July 

2017, the following charges were preferred against the Complainant involved 

financial misconduct, Negligence, Insubordination and misrepresentation. 

 

 

Application of the relevant law 

 

5.3.10 In terms of section 187(1)(h) of the Labour Relations Act, 1995, a dismissal is 

automatically unfair if the reason for dismissal is a contravention of the PDA, 

by the employer on account of an employee having made a protected 

disclosure as defined in the Protected Disclosures Act. 

 

5.3.11 An occupational detriment suffered by any employee is tantamount to unfair 

labour practice.  

 

5.3.12 Section 4 of the PDA, as amended, provides for remedies of employees who 

have been subjected to any occupational detriment. It provides that: 

 

‘‘(1A) Any worker who has been subjected, is subjected or may be subjected, 

to an occupational detriment in breach of section 3, or anyone on behalf 

of a worker who is not able to act in his or her own name, may approach 

any court having jurisdiction for appropriate relief. 

(1B) If the court or tribunal, including the Labour Court is satisfied that an 

employee or worker has been subjected to or will be subjected to an 

occupational detriment on account of a protected disclosure, it may make 

an appropriate order that is just and equitable in the circumstances, 

including— 
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(a) payment of compensation by the employer or client, as the case may 

be, to that employee or worker; 

(b) payment by the employer or client, as the case may be, of actual 

damages suffered by the employee or worker; or 

(c) an order directing the employer or client, as the case may be, to take 

steps to remedy the occupational detriment. 

 

(2) For the purposes of the Labour Relations Act, 1995, including the 

consideration of any matter emanating from this Act by the Labour Court- 

 

(a) any dismissal in breach of section 3 is deemed to be an automatically 

unfair dismissal as contemplated in section 187 of that Act, and the 

dispute about such a dismissal [must] may follow the procedure set 

out in Chapter VIII of that Act or any other process to recover damages 

in a competent court; and 

(b) any other occupational detriment in breach of section 3 is deemed to 

be an unfair labour practice as contemplated in [Part B of Schedule 

7 to] section 186(2) of that Act, and the dispute about such an unfair 

labour practice must follow the procedure set out in [that Part] section 

191: Provided that if the matter fails to be resolved through 

conciliation, it may be referred to the Labour Court for adjudication.” 

 

5.3.13 Evidence gathered points to the fact that the Complainant was subjected to 

an occupational detriment when he was suspended and subsequently 

dismissed in violation of section 3 of the PDA. The Complainant approached 

my office to seek relief in line with section 4(1)(b) of the PDA. Subsection 2 

provides that a dismissal in breach of section 3 of the PDA is an automatic 

unfair dismissal 
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6 FINDINGS 

 

6.1 Regarding whether the NWPB improperly handled a protected 

disclosure made by the Complainant in terms of the Protected 

Disclosures Act (PDA) to the MEC regarding suspected corruption, 

conflict of interest and irregularities within the North West Parks Board, 

resulting in his suspension and subsequent dismissal. 

 

6.1.1 The allegation that the NWPB improperly handled a protected disclosure 

made by the Complainant in terms of the Protected Disclosures Act (PDA) to 

the MEC regarding suspected corruption, conflict of interest and irregularities 

within the North West Parks Board, resulting in his suspension and 

subsequent dismissal, is substantiated. 

 

6.1.2 The Complainant, in his capacity as the then Chief Executive Officer (CEO) of 

the NWPB, made a disclosure in terms of sections 1, 7 and 9 of the PDA on 

22 January 2016 to the former MEC Tlhape, when he relayed information 

about concession agreements being in violation of Treasury Regulations 

(section 16) on Tourism Public Private Partnerships (PPP) of 45 and 99 years, 

and for concessioners owing the Board PPP/concession fees in terms of 

Treasury Regulations (section 16) of the PFMA, as well as an alleged missing 

R40 000 000 which allegedly fraudulently fell in the hands of  Messrs H. 

Magome, W. Stephens and Carl Trieloff, as per the findings in the legal and 

financial due diligence report by Mape Inc. Attorneys, (the Mape Report). The 

disclosure of the Mape Report implicated Dr Hector Magome (Dr Magome) 

who had subsequently became a sitting board member of the NWPB. 

 

6.1.3 The Complainant also made a disclosure to Prof. J. Mokgoro, in his erstwhile 

capacity as the Chairperson of the NWPB, on 19 February 2016 in a response 

to Prof. Mokgoro’s letter, 

 

6.1.4 In January 2017, the Complainant further made a disclosure to the former 

Premier, Mr. Supra Mahumapelo, and former MEC Tlhape during a meeting 
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to discuss issues around the Mape Report where it was resolved that the 

matter be made a proper cabinet submission.  

 

6.1.5 In addition, a disclosure was also made by the Complainant to the following: 

in a letter to former Premier Mahumapelo in August 2016; the Executive 

Committee on Economic and Infrastructure Development (EXCO EID) cluster 

committee in March 2017; the then Head of Department of Rural, 

Environmental, and Agriculture Development (READ), Dr P. Mokaila and 

former MEC Tlhape on 12 June 2017; and the Executive Council of the North 

West Provincial Government (EXCO) on 12 July 2017. 

 

6.1.6 The board raised allegations against the Complainant, during the meeting 

with former MEC Tlhape in April 2016, where it was resolved that the board 

should give the CEO a chance to redeem himself. No charges were at this 

time brought against the Complainant. The NWPB developed a need to follow 

through the allegations as were presented to the MEC after the EXCO 

meeting held on 12 July 2017 where the complainant sealed disclosure. This 

is a clear indication of the proximate cause. In essence the NWPB failed to 

institute disciplinary action against the Complainant timeously, abandoned the 

charges and resuscitated them subsequent to the EXCO resolution of 12 July 

2017. The timing of the charges thus confirms the proximate cause to the 

occupational detriment. 

 

6.1.7 The most important clarification provided by Dr Magome is that at this point 

the issue of the Mape Report nor the Kgomo Reports had not arisen. Neither 

had it been addressed with the board by the Complainant. What is, however, 

important is that the Complainant had raised the issue with the MEC and the 

institution of the charges against the Complainant post the resolution by the 

EXCO is, in essence, a confirmation of the proximate cause to the 

occupational detriment. 

 

6.1.8 The NWPB subjected the Complainant to occupational detriment in pressing 

a disciplinary enquiry, suspending and subsequently dismissing him following 
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his making a disclosure. The conduct of the NWPB amounts to a contravention 

of section 3 of the Protected Disclosure Act, which provides that “no employee 

may be subjected to any occupational detriment by his or her employer on 

account, or partly on account of having made a protected disclosure”. 

 

6.1.9 Although the EXCO approved the recommendations flowing from the Mape 

Report, as tabled by the Complainant per the memorandum dated 12 June 

2017, there has not been implementation on the approval of the 

recommendations. Instead the NWPB proceeded to suspend the Complainant 

on charges of misconduct and subsequently dismissed him. The former MEC 

Tlhape concurred with the decision to dismiss the Complainant. 

 

6.1.10 The conduct of the NWPB accordingly constitutes improper conduct as 

envisaged in section 182(1) of the Constitution and maladministration as 

envisaged in section 6(4)(a) (i) of the Public Protector Act. 

 

 

6.2 Regarding whether the EXCO EID Cluster Committee failed to implement 

the resolutions flowing from the submission of a memorandum dated 12 

June 2017, by the Complainant recommending the implementation of the 

the legal and financial due diligence report by Mape Inc. Attorneys of 

2007. 

 

6.2.1 The allegation that the EXCO EID Cluster Committee failed to implement the 

resolutions flowing from the submission of a memorandum dated 12 June 

2017, by the Complainant recommending the implementation of the the legal 

and financial due diligence report by Mape Inc. Attorneys of 2007, is 

substantiated. 

 

6.2.2 The Complainant approached the EXCO EID Cluster Committee for support 

and approval of the memo on submission of the due diligence report to the 

provincial EXCO. The then HOD and the former MEC Tlhape supported and 

approved the memo on 12 June 2017. 
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6.2.3 The EXCO EID Cluster Committee constituted of the following four 

Departments: The Rural, Environmental and Agricultural Development; 

Department of Culture, Arts and Traditional Affairs; Department of Finance, 

Economy and Enterprise Development as well as Tourism. The action list was 

circulated to the relevant Heads of Departments (HODs) and Chief Executive 

Officers (CEOs) of the relevant State Owned Entities (SOEs). The executive 

authority in respect of the functioning of the Cluster was vested with the EXCO 

EID Cluster Committee and thus cannot be exonerated from the failure of the 

implementing structures. 

 

6.2.4 The then HOD and the former MEC Tlhape supported and approved the 

memo on 12 June 2017, on behalf of the EXCO EID Cluster Committee. 

 

6.2.5 The Complainant tabled the due diligence report at the provincial EXCO 

meeting on 12 July 2017 and same was approved for implementation. 

Although the provincial EXCO does not operate as implementing agents on 

its resolution however, sections 125 and 132 of the Constitution bestow a duty 

upon the Premier, as the Chairperson of the EXCO of the province, to ensure 

compliance with the constitutional obligation by the Executive Council of the 

province at the same time ensuring the manifestation of good governance 

within the province. 

 

6.2.6 The EXCO, as the executive authority in government, had a significant 

opportunity to take meaningful action to address the long standing irregularities 

within the NWPB as were identified in the Mape Report, however, failed to see 

through implementation of the action list as appearing on the minutes of the 

meeting of 12 July 2017. 

 

6.2.7 The e-mail referred to by the former MEC Tlhape requesting progress from, 

amongst others, the Complainant was sent while the Complainant was on 

suspension. It thus unable to accept that it was incumbent upon the 

complainant to see through the implementation of the EXCO resolution. It was 

impossible for the Complainant to execute such a duty whilst barred from 
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entering the premises of the NWPB. Being knowledgeable of the 

Complainant’s suspension and his relationship with the board viz-a-vis  the 

fact that he [the Complainant] was responsible, together with the board, for 

implementing the resolutions of the EXCO, the MEC demonstrated lack of 

accountability as required by section 195 of the Constitution. 

 

6.2.8 It was impossible to expect the two parties to work together when, on one 

hand, the Board had separately lodged a complaint, against the Complainant, 

with the MEC and, on the other hand, the Complainant had approached the 

same MEC to make submissions on the legal and financial due diligence 

findings and recommendations made in the Mape Report which implicated one 

of the sitting members of the Board. Had he been capable of ensuring the 

implementation of the Mape Report he would have done so prior to 

approaching the former MEC Tlhape and former Premier Mahumapelo. 

 

6.2.9 It is important to point out that the total cost of work by Mape Inc, as per the 

terms of reference, amounted to R 490 000.00 excluding VAT and 

disbursements. The fact that recommendations contained in that Report are 

yet to be implemented, in accordance with the resolution taken by the EXCO, 

can be said to render the costs paid to the Mape Inc. tantamount to fruitless 

expenditure by the NWPB. 

 

6.2.10 Meetings held by the NWPB following receipt of the Mape Report, as indicated 

in the response letter, dated  30 August 2019, to my Notice in terms of section 

7(9)(a) of the Public Protector Act, by the Acting CEO of the NWPB, Mr Van 

der Merwe, cannot be accepted as action taken. The action I am, in this regard 

referring to, is the implementation of the recommendations. Had the matters 

raised in the Mape Report during 2006 been appropriately addressed by the 

NWPB, I doubt that the Complainant would have pursued those issues.  

 

6.2.11 In essence, in his response to my Notice, the Acting CEO, Mr. Van Der Merwe, 

would have indicated, for example, that all concession agreements are 

currently less than 25 years in duration and in line with treasury regulations; 
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that management had written off concessionaries in breach of treasury 

regulations and that the alleged R40 000 000 had been recovered. 

 

6.2.12 The conduct of the EXCO EID Cluster Committee and the North West 

Provincial Government EXCO accordingly constitutes improper conduct as 

envisaged in section 182(1) of the Constitution and maladministration as 

envisaged in section 6(4)(a) (i) of the Public Protector Act. 

 

 

6.3 Regarding whether the Complainant was prejudiced as a result of the 

conduct of the North West Parks Board in the circumstances. 

 

6.3.1 The allegation that the Complainant was prejudiced as a result of the NWPB’s 

conduct is substantiated. 

 

6.3.2 The Complainant reported a disclosure which led to him being subjected to an 

occupational detriment when he was suspended and later dismissed by the 

NWPB. 

 

6.3.3 Although evidence at my disposal clearly indicates that the Complainant was 

dismissed as a result of the disclosure, I cannot turn a blind eye to the fact 

that, through a Settlement Agreement concluded at the CCMA on 7 August 

2018, the Complainant acceded to the substantive fairness of his dismissal, 

meaning that he did not dispute the charges preferred against him.  

 

6.3.4 The Complainant did not advance any reasons why he signed the Settlement 

Agreement despite the fact that he was not present at the internal disciplinary 

hearing that resulted in his dismissal or the fact that he had raised a protected 

disclosure as a reason for his dismissal. It further came to my attention that 

the Complainant elected to proceed with the hearing at the CCMA on a day 

when his legal representative was not available.  
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6.3.5 Although in signing the Settlement Agreement the Complainant acceded to 

having committed misconduct, it is my finding that the disclosure that he has 

made (and not misconduct that he has committed), was the dominant or most 

likely cause of the charges being brought against him and the subsequent 

dismissal. In terms of section 187(1)(h) of the LRA such a dismissal is 

regarded as automatically unfair and would ordinarily invoke the remedies 

provided for in section 193 of the LRA which includes either reinstatement, 

re-employment and/or compensation. The compensation awarded to an 

employee whose dismissal is found to be automatically unfair must, in terms 

of section 194(2) of the LRA be just and equitable in all the circumstances, 

but not more than the equivalent of 24 months' remuneration calculated at the 

employee's rate of remuneration on the date of dismissal. 

 

6.3.6 I am however bound by the rule of law to arrive at a sound and qualified 

finding. I am also bound to be mindful of what is fair and just under the 

circumstances. In executing my mandate in terms of the Constitution of the 

Republic as well as the Public Protector Act, I had to holistically take into 

cognisance all the information gathered throughout the investigation.  

 

6.3.7 It is of importance for me to reiterate that my investigation did not seek nor 

attempted to confirm the charges against the Complainant as the process has 

already unfolded at the CCMA. I however had to satisfy myself, in assessing 

the weight that the charges carry and the extent of the impact they may 

attribute to my findings on this investigation. 

 

6.3.8 I am therefore unable to establish an opportunity of remitting the matter for a 

re-hearing and/or recommend reappointment or reinstatement as this might 

result in the unintended review of the CCMA ruling.  

 

6.3.9 As for the Settlement Agreement itself including any other matter that arose 

within the CCMA, I express no further view of my own save to advise that the 
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Complainant may approach the Labour Court for a judicial review should he 

still feel prejudiced by same.  

 

6.3.10 It is my well measured view that my decision should not be seen as a 

pronouncement on a question of law in the stringent sense of the word but 

rather a pronouncement of wrongdoing especially on the part of an organ of 

the State.  

 

 

7. REMEDIAL ACTION 

 

7.1. In light of the above findings I am taking the following remedial action as 

contemplated in section 182(1)(c) of the Constitution: 

 

The MEC must: 

 

7.1.1. Ensure that the resolution taken (on 12 July 2017 at the Executive Council 

Meeting, 5/2017, held at Tusk Hotel in Taung) in respect of the “submission 

on due diligence report recommendations” are implemented within sixty (60) 

working days from the date of this Report. 

 

 

The Premier must: 

 

7.1.2. Ensure that the remedial action in (7.1.1) is actioned accordingly. 

 

 

8. MONITORING 

 

8.1 The MEC must, within thirty (30) working days from the date of the issuing of 

this Report, and for my approval, submit the implementation Plan to me 

indicating when and how the remedial actions prescribed in this Report will 

be implemented. 
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8.2 The MEC must, within sixty (60) working days as of the date of the issuing of 

this Report, submit a report to my office on the progress made in respect of 

the implementation of the remedial action. 

 

8.3 The Premier must, within ninety (90) working days from the date of the issuing 

of this Report submit a report to my office on the progress made in respect of 

the implementation of the remedial action.  

 

8.4 In line with the Constitutional Court decision in Economic Freedom Fighters 

v Speaker of the National Assembly and Others; Democratic Alliance v 

Speaker of the National Assembly and Others [2016] ZACC 11, and in 

order to ensure the effectiveness of the office of the Public Protector, the 

remedial action prescribed in this Report is legally binding on the NWPB; the 

MEC for the Department of Economic Development, Environment, 

Conservation and Tourism; The Premier of the North West Province; and the 

Administrator in the Office of the Premier of the North West Province, unless 

a court order directs otherwise. 

 

 

__________________________ 

ADV. BUSISIWE MKHWEBANE 

PUBLIC PROTECTOR OF THE 

REPUBLIC OF SOUTH AFRICA 

DATE: 21 / 7 / 2020  

 

Assisted by:  

Mr Sechele Keebine (NW: Provincial Representative) and  

Adv. Odireleng Sebogodi (NW: Senior Investigator - Administrative Justice and 

Service delivery Unit) 


