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LIST OF ACRONYMS AND ABBREVIATIONS 

 

ACRONYM/ ABBREVIATION DESCRIPTION 

Constitution  
Constitution of the Republic of South Africa, 

1996 

DEDECT 

North West Department of Economic 

Development Environment Conservation and 

Tourism 

EFP  
Empowerment Fund Policy April 2021-March 

2022 

HOD  Head of the Department  

Investigation Team Public Protector Investigation Team  

MEC Member of the Executive Council 

PFMA Public Finance Management Act, 1999 

Public Protector 
Public Protector of the Republic of South 

Africa 

Public Protector Rules 

The Rules relating to Investigations by the 

Public Protector and Matters Incidental 

thereto, 2018, as amended 

SME Small Business Enterprise 
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EXECUTIVE SUMMARY 

 

(i) This is a report of the Public Protector issued in terms of section 

182(1)(b) of the Constitution of the Republic of South Africa, 1996 

(the Constitution), which empowers the Public Protector to report on 

any conduct in state affairs that is suspected to be improper or to 

result in any impropriety or prejudice and section 8(1) read with 

section 8(3) of the Public Protector Act, 1994 (the Public Protector 

Act), which empowers the Public Protector to make known the 

findings of the investigation, point of view or recommendation of any 

matter investigated by her. 

 

(i) The report relates to an investigation into allegations of failure by the 

functionaries of the North West Department of Economic 

Development, Environment, Conservation and Tourism (DEDECT), 

to manage the empowerment funding application process. 

 

(ii) The investigation originates from a complaint lodged with the Public 

Protector North-West Provincial Office on 18 June and 05 July 2024, 

by Messrs Mpho Piet Motshabi and Lucky Morubane (the 

Complainants), respectively. 

 

(iii) In the main, Mr Mpho Piet Motshabi (Mr Motshabi), inter alia alleged 

that: 

 

(a) During March 2022, he applied for funding under the DEDECT 

Empowerment Fund programme to purchase a walking foot stitching 

sewing machine (sewing machine), valued at one hundred and 

ninety-two thousand one hundred and thirty-seven-rand (R192 

137.00), on behalf of his company, Leather Legacy (Pty) Ltd. 

 

(b) He received an approval letter dated 15 November 2022, signed by 

Ms Carol Rasego (Ms Rasego), the then Acting Chairperson of the 
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Empowerment Fund Adjudication Committee, informing him that his 

application had been approved. 

 

(c) The Complainant further received a notice dated 19 February 2024, 

signed by Mr Frank Tlhomelang (Mr Tlhomelang), the then 

Chairperson of the Empowerment Fund Adjudication Committee, 

informing him that he must resubmit a new quotation and that the 

equipment would be procured around April/May 2024. 

 

(d) Subsequent receipt of the notice dated 19 February 2024; he 

submitted a new quotation to the DEDECT during March 2024. 

However, at the time the matter was reported to the Public Protector, 

no procurement and delivery of the sewing machine had taken place. 

 

(iv) Mr Lucky Morubane (Mr Morubane), inter alia alleged that: 

 

(a) On 03 August 2021, he applied for funding under the DEDECT 

Empowerment Fund programme, to purchase Video Production 

Equipment valued at one hundred-and eighty-nine-thousand-rand 

(R189,000.00) on behalf of his company, Big Screen Pictures and 

Sound (Pty) Ltd. 

 

(b) He received an approval letter dated 31 August 2022, signed by Mr 

Tlhomelang, informing him that his application had been approved. 

 

(c) The Complainant further received a notice dated 19 February 2024, 

signed by Mr Tlhomelang, informing him that he must resubmit a new 

quotation and that the equipment would be procured around 

April/May 2024. 

 

(d) Subsequent receipt of the notice dated 19 February 2024; he 

submitted a new quotation to the DEDECT during February 2024. 

However, at the time the matter was reported to the Public Protector, 
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no procurement and delivery of the video production equipment had 

taken place. 

 

(v) Based on the analysis of the complaint, the following issue was 

considered and investigated 

 

(a) Whether the functionaries of the DEDECT failed to manage the 

empowerment fund programme by not delivering the approved 

equipment to the Complainants, if so, whether such conduct is 

improper as envisaged in section 182(1)(a) of the Constitution and 

amounts to maladministration in terms of section 6(4)(a)(i) of the 

Public Protector Act. 

 

(vi) The investigation was conducted in terms of section 182(1) (a) of the 

Constitution and section 6(4)(a)(i) of the Public Protector Act. It 

included an analysis of all the relevant documents, application of 

relevant laws, case law, and related prescripts. 

 

(vii) On 05 and 06 March 2026, a notice in terms of section 7(9)(a) of the 

Public Protector Act, (section 7(9)) notice) was issued to Ms B 

Lenkopane, MEC; Mr R Mofokane (HoD) and the Complainants 

respectively, to afford them an opportunity to respond on the likely 

adverse findings and proposed remedial action. Section 7(9) 

provides that persons implicated in an investigation by the Public 

Protector, are to be afforded an opportunity to make representations 

regarding the likely adverse findings and remedial action. Section 

7(9)(a) notice is also issued to the affected persons to afford them 

an opportunity to make representations. 

 

(viii) In respond to section 7(9)(a) notice, on 19 March 2026 a meeting 

was held with the functionaries of the DEDECT, who advised that Mr 

Morubane’s approved equipment was procured and delivered to him 
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on 04 February 2026. They further advised that the DEDECT was in 

a process of procuring the approved equipment for Mr Motshabi.  

 
(ix) A written response to the section 7(9)(a) notice was further received 

on 25 March 2026, from the HoD, the contents of which were noted 

and duly considered by the Public Protector. 

 

(x) Having regard to the evidence and regulatory framework determining 

the standards that the DEDECT should have complied with, the 

following findings are made: 

 

(a) Whether the functionaries of the DEDECT failed to manage the 

empowerment fund programme by not delivering the approved 

equipment to the Complainants, if so, whether such conduct is 

improper as envisaged in section 182(1)(a) of the Constitution and 

amounts to maladministration in terms of section 6(4)(a)(i) of the 

Public Protector Act, 1994 

 

(aa) The allegation that the functionaries of the DEDECT failed to manage 

the 2021/2022 empowerment fund application process resulting in 

failure to procure and deliver business equipment to the 

Complainants, is substantiated. 

 

(bb) DEDECT approved the Complainants’ applications and engaged in 

subsequent steps that confirmed an intention to implement those 

approvals, thereby creating a legitimate expectation of delivery. 

 

(cc) The Department failed to finalise implementation within a reasonable 

time and later changed the funding approach by requiring 

reapplication, without following a fair administrative process. 

 

(dd) This shift occurred without adequate notice, reasons, or opportunity 

for the Complainants to be heard, contrary to constitutional and PAJA 

requirements. 
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(ee) The administrative shortcomings reflect a lack of responsiveness, 

accountability, and proper programme management. 

 

(ff) The eventual delivery of equipment to Mr Morubane on 04 February 

2026 and the undertaking to deliver the equipment to Mr Motshabi 

only occurred after intervention by the Public Protector, following 

initiation of the investigation and formal engagement with the 

Department. 

 

(gg) Accordingly, the conduct of the functionaries of the DEDECT 

constitutes improper as envisaged in section 182(1) of the 

Constitution and amounts to maladministration as envisaged in 

section 6(4)(a)(i) of the Public Protector Act, 1994. 

 

(xi) The appropriate remedial action taken in terms of section 182(1)(c) 

of the Constitution, is the following: 

 

The HOD of the Department of Economic Development 

Environment Conservation and Tourism 

 

(a) Within Ninety (90) calendar days from the date of receipt of this 

report ensure that the equipment of Mr Motshabi is procured and 

delivered to him. 

 

(b) Within thirty (30) calendar days submit an implementation plan 

with a progress report and provide monthly updates to the Public 

Protector until the implementation of the remedial action. 
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1 INTRODUCTION 

 

1.1 This is a report of the Public Protector issued in terms of section 

182(1)(b) of the Constitution of the Republic of South Africa, 1996 

(the Constitution), and section 8(1) of the Public Protector Act, 1994 

(the Public Protector Act).  

 

1.2 The report is submitted in terms of section 8(1) read with section 8(3) 

of the Public Protector Act, and rule 40(b) of the Rules Relating to 

the Investigation by the Public Protector and Matters Incidental 

Thereto, 2018, as amended (Public Protector Rules), which 

empowers the Public Protector to make known the findings of an 

investigation, to the following affected parties (including the 

Complainant) for such persons to note the outcome of the 

investigation and to implement the remedial action:  

 

1.2.1 Ms Bitsa Lenkopane, the Member of the Executive Council (the 

MEC); 

 

1.2.2 Mr Relebohile Mofokane, the Head of Department (HoD) for the 

North West Department of Economic Development, Environment, 

Conservation and Tourism; 

 

1.2.3 Mr Mpho Motshabi, the Complainant; and 

 

1.2.4 Mr Lucky Morubane, the Complainant. 

 

1.3 The report relates to an investigation into allegations of failure by the 

functionaries of the North West Department of Economic 

Development, Environment, Conservation and Tourism (DEDECT), 

to manage the empowerment funding application process. 
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2. THE COMPLAINTS 

 

2.1 The investigation originates from the complaint lodged with the 

Public Protector North West Provincial Office on 18 June and 02 July 

2024, by Messrs Mpho Piet Motshabi and Lucky Morubane (the 

Complainants), respectively. 

 

2.2 Mr Mpho Piet Motshabi (Mr Motshabi), “inter alia” alleged that: 

 

2.2.1 During March 2022, he applied for funding under the DEDECT 

Empowerment Fund programme to purchase a walking foot stitching 

sewing machine (sewing machine), valued at one hundred and 

ninety-two thousand one hundred and thirty-seven-rand (R192 

137.00), on behalf of his company, Leather Legacy (Pty) Ltd; 

 

2.2.2 He received an approval letter dated 15 November 2022, signed by 

Ms Carol Rasego (Ms Rasego), the then Acting Chairperson of the 

Empowerment Fund Adjudication Committee, informing him that his 

application had been approved; 

 

2.2.3 Thereafter, he received a notice dated 19 February 2024, signed by 

Mr Frank Tlhomelang (Mr Tlhomelang), the then Chairperson of the 

Empowerment Fund Adjudication Committee, informing him that he 

must resubmit a new quotation and that the equipment would be 

procured around April/May 2024; and 

 

2.2.4 Subsequent to receipt of the notice, he submitted a new quotation to 

the DEDECT during March 2024. However, at the time the matter 

was reported to the Public Protector, no procurement and delivery of 

the sewing machine had taken place. 

 

2.3 Mr Lucky Morubane (Mr Morubane), “inter alia” alleged that: 
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2.3.1 On 03 August 2021, he applied for funding under the DEDECT 

Empowerment Fund programme, to purchase Video Production 

Equipment valued at one hundred-and eighty-nine-thousand-rand 

(R189 000.00) on behalf of his company, Big Screen Pictures and 

Sound (Pty) Ltd; 

 

2.3.2 He received an approval letter dated 31 August 2022, signed by Mr 

Tlhomelang, informing him that his application had been approved; 

 

2.3.3 He received a notice dated 19 February 2024, signed by Mr 

Tlhomelang, informing him that he must resubmit a new quotation 

and that the equipment would be procured around April/May 2024. 

 

2.3.4 Subsequent receipt of the notice, he submitted a new quotation to 

the DEDECT during February 2024. However, at the time the matter 

was reported to the Public Protector, no procurement and delivery of 

the video production equipment had taken place. 

 

3. POWERS AND JURISDICTION OF THE PUBLIC PROTECTOR 

 

3.1 The Public Protector is an independent constitutional institution 

established under section 181(1)(a) of the Constitution to strengthen 

constitutional democracy through investigating and redressing 

improper conduct in state affairs. 

 

3.2 Section 182(1) of the Constitution provides that: “The Public 

Protector has the power, as regulated by national legislation- 

 

(a) to investigate any conduct in state affairs, or in the public 

administration in any sphere of government, that is alleged or 

suspected to be improper or to result in any impropriety or 

prejudice; 



Notice in terms of Section 7(9)(a) of Public Protector Act, 1994 

 

   

11 
 

 

(b) to report on that conduct; and 

 
(c) to take appropriate remedial action”. 

 

3.3 Section 182(2) directs that the Public Protector has the additional 

powers and functions prescribed by national legislation. The Public 

Protector’s powers are regulated and amplified by the Public 

Protector Act which states, amongst others, that the Public Protector 

has the powers to investigate and redress maladministration and 

related improprieties in the conduct of state affairs. 

 

3.4 The DEDECT is an organ of state in terms of section 239 of the 

Constitution, and the conduct of its functionaries amounts to conduct 

in state affairs. As a result, the Public Protector is satisfied that the 

complaints fall within its competency to investigate as envisaged in 

section 182(1)(a) of the Constitution and section 6(4) of the Public 

Protector Act. 

 

4. ISSUE IDENTIFIED FOR INVESTIGATION  

 

4.1 Based on the analysis of the complaints, the following issue was 

identified to inform and focus the investigation: 

 

4.1.1 Whether the functionaries of the DEDECT failed to manage the 

empowerment fund programme by not delivering the approved 

equipment to the Complainants, if so, whether such conduct is 

improper as envisaged in section 182(1)(a) of the Constitution and 

amounts to maladministration in terms of section 6(4)(a)(i) of the 

Public Protector Act  
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5. THE INVESTIGATION 

 

5.1 The Investigation process 

 

5.1.1 The investigation process included exchange of documents with the 

DEDECT, as well as the analysis of relevant documentation and 

information obtained during the investigation, consideration and 

application of the relevant laws and prescripts. 

 

5.2 Methodology 

 

5.2.1 The investigation was conducted in terms of section 182 of the 

Constitution read with sections 6 and 7 of the Public Protector Act. 

 

5.2.2 The Public Protector Act confers on the Public Protector, the sole 

discretion to determine how to resolve a dispute of alleged improper 

conduct and maladministration. 

 

5.3 Approach to the Investigation 

 

5.3.1 The approach to the investigation included an exchange of 

documents and information, analysis of the relevant documentation, 

consideration and application of the relevant laws, regulatory 

framework, and prescripts. 

 

5.3.2 The investigation was approached using an enquiry process that 

seeks to determine: 

 

(a) What happened? 

(b) What should have happened? 
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(c) Is there a discrepancy between what happened and what 

should have happened and does that deviation amount to 

maladministration, abuse of power, or improper conduct? 

(d) In the event of a violation, what corrective action should be 

taken? 

 

5.3.3 The question regarding what happened is resolved through a factual 

enquiry relying on the evidence provided by the parties and 

independently sourced during the investigation. Evidence is 

evaluated and a determination is made on what happened based on 

the balance of probabilities. 

 

5.3.4 In this case, the factual enquiry principally focused on the failure by 

the functionaries of the DEDECT to manage the 2021/2022 

empowerment funding application process. 

 

5.3.5 The enquiry regarding what should have happened, focuses on the 

law or rules that regulate the standards that should have been met 

by the functionaries of the DEDECT in the execution of their duties 

regarding the subject matter of the complaints. 

 

5.3.6 The enquiry regarding the remedy or remedial action seeks to 

explore options for redressing the consequences of improper 

conduct and/or maladministration, where possible and appropriate. 

 

5.4 Key sources of information 

 

5.4.1 Correspondence sent and received 

 

5.4.1.1 Letter of approval dated 31 August 2022. Addressed to Mr 

Morubane; 
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5.4.1.2 Letter of approval dated 15 November 2022, addressed to Mr 

Motshabi; 

 

5.4.1.3 Notices dated 19 February 2024, titled “Equipment Procurement 

update for approved Empowerment Fund Applications 2021-2023” 

 

5.4.1.4 The complaint forms dated 18 June 2024, and 02 July 2024, received 

from both Messrs Motshabi and Morubane, respectively; 

 

5.4.1.5 Letter from the Investigation Team to the then Acting HoD, Ms 

Lebogang Diale (Ms Diale), dated 10 July 2024; 

 

5.4.1.6 Letters from Investigation Team to the HoD, dated 19 August 2024, 

18 September 2024, and 24 October 2024; 

 

5.4.1.7 Letters from the HoD, to the Investigation Team dated 06 March 

2025;  

 

5.4.1.8 Advertisement: “Call for Empowerment Fund Applications for 

2024/2025 Financial Year: Grant Funding to SMMES in North West 

Province for Machinery and Equipment” 

 

5.4.2 Legislation and other prescripts  

 

5.4.2.1 The Constitution of the Republic of South Africa, 1996; 

 

5.4.2.2 Promotion of Administrative Justice Act, 2000; 

 
5.4.2.3 Public Protector Act, 1994. 

 

5.4.3 Case Law 

 

5.4.3.1 National Director of Public Prosecutions v Phillips and Others, and 

Others (2000/27885) [2020] ZAGPJHC 99 (18 May 2020) 
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5.4.4 Notices issued in terms of section 7(9)(a) of the Public Protector 

Act 

 

5.4.4.1 On 05 and 06 March 2026, notice in terms of section 7(9)(a) of the 

Public Protector Act, (section 7(9) notices) was issued to Ms Bitsa 

Lenkopane, the MEC, Mr Relebohile Mofokane, HoD and the 

Complainants. 

 

5.4.4.2 Sections 7(9)(a) and (b) of the Public Protector Act provide the 

persons/parties implicated and/or affected by an investigation by the 

Public Protector, an opportunity to make representations in response 

thereto.  

 

5.4.4.3 A response to section 7(9)(a) notice was received on 25 March 2025, 

from the HoD. The contents thereof were noted and considered by 

the Public Protector. 

 

6. THE DETERMINATION OF THE ISSUE IN RELATION TO THE 

EVIDENCE OBTAINED AND CONCLUSIONS MADE WITH 

REGARD TO THE APPLICABLE LAW AND PRESCRIPTS 

 

6.1 Whether the functionaries of the DEDECT failed to manage the 

empowerment fund programme by not delivering the approved 

equipment to the Complainants, if so, whether such conduct is 

improper as envisaged in section 182(1)(a) of the Constitution 

and amounts to maladministration in terms of section 6(4)(a)(i) 

of the Public Protector Act  
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Common cause 

 

6.1.1 During March 2022, Mr Motshabi applied for funding from the 

DEDECT in terms of their Empowerment Fund programme, to 

purchase a sewing machine on behalf of his company, Leather 

Legacy (Pty) Ltd. 

 

6.1.2 He later received a letter dated 15 November 2022, signed by Ms 

Rasego, informing him that his application had been approved. 

 

6.1.3 On 03 August 2021, Mr Morubane applied for funding from the 

DEDECT in terms of their Empowerment Fund programme, to 

purchase a video production equipment for his company Big Screen 

Pictures (Pty) Ltd. 

 

6.1.4 He received a letter dated 31 August 2022, signed by Mr Tlhomelang 

informing him that his application had been approved. 

 

6.1.5 Both Complainants further received notices dated 19 February 2024, 

signed by Mr Tlhomelang requesting them to submit new quotations 

due to price increase. The notices further informed them that the 

equipment would be procured around April/May 2024. 

 

6.2 Issue in dispute 

 

6.2.1 The issue for the Public Protector’s determination is whether the 

functionaries of the DEDECT failed to fulfil their undertaking made to 

the Complainants in terms of the DEDECT Empowerment Fund 

programme. 
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6.3 Complainants’ version 

 

6.3.1 Mr Motsabi contended that during March 2022, he applied for funding 

from the DEDECT Empowerment Fund in March 2022, which was 

approved on 15 November 2022. He further stated that in February 

2024, he was requested to submit a revised quotation due to price 

escalations and informed that procurement would take place in 

April/May 2024. In compliance, he submitted the revised quotation in 

March 2024; however, the funded equipment was not delivered 

thereafter. 

 

6.3.2 In support of his allegations, Mr Motsabi provided the Investigation 

Team with a letter of approval dated 15 November 2022 

communicating the outcome of his application and further stating that 

the functionaries of the DEDECT would contact him in due course for 

procurement of the approved equipment arising from the quotation 

submitted by him. 

 

6.3.3 Mr Morubane stated that he applied for funding from the DEDECT 

Empowerment Fund on 03 August 2021, and his application was 

approved on 31 August 2022. He further indicated that he was later 

informed, through a notice dated 19 February 2024, that 

procurement of the equipment would take place during April/May 

2024.  

 

6.3.4 He also submitted supporting documents in relation to his allegation 

a letter of approval, dated 31 August 2022 also communicating the 

outcome of his application and informing him that the functionaries 

of the DEDECT would contact him in due course for procurement of 

the approved equipment arising from the quotations submitted by 

him. 
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6.4 Notices dated 19 February 2024, titled “Equipment Procurement 

update for approved Empowerment Fund Applications 2021-2023” 

 

6.4.1 The Complainant also provided the notices dated 19 February 2024, 

issued by DEDECT. In the notices dated, DEDECT informed the 

Complainants that delays in procuring equipment were due to budget 

constraints, and that procurement was planned for April/May 2024. 

 

6.4.2 The notice further advised the Complainants that due to “price 

increase in the market, which makes it impossible to provide you with 

all your requests, the Department therefore proposes that you re-

prioritise your equipments (sic) and machinery to a maximum of 

R200 000.00 (inclusive of VAT, transport, installation and technical 

training costs),  this means that a new quotation from a supplier 

should be submitted to the Department before the end of March 

2024”. 

 

6.5 Response from DEDECT 

 

6.5.1 On 10 July 2024 and, the Public Protector Investigation Team (the 

Investigation Team) issued a Notice in terms of Rule 23(1) of the 

Public Protector Rules, to Ms Lebogang Diale the then Acting Head 

of Department (Ms Diale), and Mr Relebohile Mofokane, the Head of 

Department (Mr Mofokane) soliciting their responses with respect to 

the allegations raised by Mr Motsabi.  A similar Rule 23(1) notice 

dated 18 September 2024 was issued to the same respondents in 

respect of the complaint by Mr Morubane. 

 

6.5.2 Despite the issuance of requests for response with return dates of 

08 August and 17 October 2024, no responses were received from 

Ms Diale and Mr Mofokane. Consequently, reminder notices were 

issued to Mr Mofokane on 19 August and 24 October 2024; however, 

no responses were forthcoming notwithstanding these reminders. 
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6.5.3 On 06 March 2025, a response was received from Mr Mofokane, 

stating inter alia, that: 

“ 

6.5.3.1 The previous correspondence expressed the procurement process 

that is underway, however, it is with regret to intimate that due to the 

change in price by suppliers of equipment to be procured, the 

Department resolved to re-advertise applications for Empowerment 

Funding. 

6.5.3.2 It should be noted that the Department previously made provision for 

funding to a limit of R200 000.00, which was affected by price 

changes of suppliers and restricted the Department to commit 

beyond the thresholds as it would lead to irregular expenditure and 

audit queries. 

 

6.5.3.3 This stance included a consideration of all previously approved 

applications including the above applicants. All prospective 

applications, and those who previously applied were encouraged to 

re-apply for funding. 

 

6.5.3.4 The new advertisement of the 7th Administration has vividly 

expressed the funding limit up to R300 000.00 moving forward, …”. 

 

6.6 Further interaction with the Complainants 

 

6.6.1 On 10 February 2025, the Complainants advised the Investigation 

Team that the DEDECT had advertised calling for applications for 

funding under the Empowerment Fund programme. The 

Complainants further stated that despite being previously approved, 

they were advised by the functionaries of the DEDECT to reapply for 

funding. The reason provided was that the threshold had been 

increased to three hundred thousand rand (R300 000.00). 

 



Notice in terms of Section 7(9)(a) of Public Protector Act, 1994 

 

   

20 
 

6.6.2 They further advised the Investigation Team that they had opted not 

to reapply as they were concerned that they might not be successful 

in their applications and thus suffer prejudice, as they were 

previously approved.  

 
6.6.3 Secondly, due to the revised conditions on the advertisement, which 

advised the prospective applicants that the DEDECT reserved the 

right “to process applications on a first-come, first-served basis and 

close applications due to budget constraints”, this did not guarantee 

that their new applications would be successful. 

 

6.6.4 On 10 February 2025, Mr Morubane then provided a copy of the 

DEDECT Empowerment Fund programme advertisement. The 

advertisement provides amongst others, that: 

 

6.6.4.1 “… Previously approved applicants, who did not receive equipment 

were encouraged to reapply. 

 

6.6.4.2 The Department reserves the right to conduct physical verifications, 

process applications on a first-come, first-served basis and close 

applications due to budget constraints”. 

 

6.7 Response to the section 7(9)(a) notice  

 

6.7.1 A notice in terms of section 7(9)(a) of the Public Protector Act, read 

with rule 41(1) and 42(1) of the Public Protector Rules, as amended, 

was issued to the MEC; the HoD and the Complainants, on 05 and 

06 March 2026, respectively. 

 

6.7.2 On 19 March 2026 the Investigation Team, held a meeting with the 

functionaries of the DEDECT, namely Ms Carol Rasego: Acting Chief 

Director IEDS; Mr Simamkele Maxhegwana: Acting Director 

Economic Empowerment; Ms Sarah Mendle: Administration Officer, 

Economic Empowerment; Mr Kingsley Moletsane: Legal 
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Administration Officer. The functionaries of the DEDECT advised that 

the approved equipment of Mr Morubane was procured and 

delivered to him on 04 February 2026 and the DEDECT is in the 

process of procuring the equipment for Mr Motshabi. 

 
6.7.3 On the same date, after the meeting, the Investigation Team 

telephonically contacted Mr Morubane who confirmed that the 

DEDECT has procured and delivered the approved equipment. 

 

6.7.4 Further, on 25 March 2026, the Public Protector received a response 

from the HoD, stating that the contents of the section 7(9) notice and 

the remedial action, are noted and the Department will deliver the 

outstanding equipment within the prescribed ninety (90) days or so 

sooner, whichever comes first. 

 

7. Applicable law 

 

Constitution of the Republic of South Africa, 1996 

 

7.1.1 Section 33 of the Constitution provides that: “Everyone has the right 

to administrative actions that are lawful, reasonable, and 

procedurally fair. 

 

7.1.2 Section 195 (1) provides that: "Public administration must be 

governed by the democratic values and principles enshrined in the 

Constitution, including the following principles  

 

(a) A high standard of professional ethics must be promoted and 

maintained.  

(b) … 

(g)  Transparency must be fostered by providing the public with 

timely, accessible and accurate information”. 
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Promotion of Administrative Justice Act, 2000 

 

7.1.3 Section 3(1) of the Promotion of Administrative Justice Act (PAJA) 

provides that: “Administrative action which materially and adversely 

affects the rights or legitimate expectation of any person must be 

procedurally fair” 

 

7.1.4 Section 3(2)(b) of PAJA further provides that: “In order to give effect 

to the right to procedurally fair administrative action, an administrator, 

subject to subsection (4), must give a person referred to in 

subsection (1)— 

 
 (i)    adequate notice of the nature and purpose of the proposed 

administrative action; 

(ii)     a reasonable opportunity to make representations; 

(iii)    a clear statement of the administrative action; 

(iv)    adequate notice of any right of review or internal appeal, where 

applicable; and 

(v)    adequate notice of the right to request reasons in terms of 

section 5”. 

 

8. Case law 

 

8.1.1 In National Director of Public Prosecutions v Phillips and Others1, the 

Supreme Court of Appeal held that “the law does not protect every 

expectation but only those which are 'legitimate'. The requirements 

for legitimacy of the expectation, include the following: 

 

(i) The representation underlying the expectation must be 'clear, 

unambiguous and devoid of relevant qualification. The 

requirement is a sensible one. It accords with the principle of 

 
1   National Director of Public Prosecutions v Phillips and Others, In Re: Phillips and Others v National Director of 

Public Prosecutions (2000/27885) [2020] ZAGPJHC 99 (18 May 2020) 
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fairness in public administration, fairness both to the 

administration and the subject. It protects public officials 

against the risk that their unwitting ambiguous statements may 

create legitimate expectations. It is also not unfair to those who 

choose to rely on such statements. It is always open to them to 

seek clarification before they do so, failing which they act at 

their peril. 

 

(ii) The expectation must be reasonable: 

(iii) The representation must have been induced by the decision 

maker: 

(iv) The representation must be one which it was competent and 

lawful for the decision-maker to make without which the 

reliance cannot be legitimate…’’ 

 

9. Analysis 

 

9.1 The evidence before the Public Protector reveals that the 

Department of Economic Development, Environment and Tourism 

approved the Complainants’ applications under the Empowerment 

Fund programme and subsequently engaged them in processes 

consistent with the implementation of those approvals, including 

requesting revised quotations and indicating anticipated timelines for 

procurement. This sequence of conduct demonstrates that the 

Department did not merely consider the applications but had 

progressed to a stage where procurement was envisaged as the next 

administrative step. 

 

9.2 In administrative law, such approval and subsequent conduct 

constitute a representation capable of giving rise to a legitimate 

expectation. The expectation in this instance was that the 

Department would, within a reasonable time and in accordance with 

its own processes, procure and deliver the approved equipment. 
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9.3 Applying the principles set out in National Director of Public 

Prosecutions v Phillips and Others, the representations made by the 

Department were sufficiently clear, induced by the decision-maker, 

and reasonably relied upon by the Complainants. There is no 

indication that the approvals were expressly qualified in a manner 

that would negate the expectation of eventual delivery. 

 

9.4 Against this backdrop, the Department’s failure to implement its 

approvals within the indicated timeframe, coupled with its 

subsequent decision to require previously approved applicants to 

reapply under a revised funding framework, constitutes a material 

deviation from the original administrative undertaking. This deviation 

had the effect of adversely affecting the Complainants’ rights and 

expectations and therefore triggered the procedural fairness 

requirements under section 33 of the Constitution and section 3 of 

PAJA. However, the evidence does not demonstrate that the 

Department afforded the Complainants a procedurally fair process 

before effectively altering or withdrawing the benefit previously 

approved. 

 

9.5 There is no indication that adequate notice was given of a decision 

to rescind or materially alter the approvals, nor that the Complainants 

were afforded an opportunity to make representations or provided 

with clear reasons for the shift in approach. The reliance on 

budgetary constraints and price escalations, while relevant to 

operational realities, does not in itself justify a failure to comply with 

the requirements of lawful and procedurally fair administrative action. 

 

9.6 Moreover, the Department’s conduct must be assessed against the 

broader constitutional standards governing public administration. 

Section 195(1) of the Constitution requires, inter alia, 

responsiveness, accountability, and transparency. The delays in 

procurement, the lack of timely and adequate communication, and 



Notice in terms of Section 7(9)(a) of Public Protector Act, 1994 

 

   

25 
 

the Department’s failure to respond to the Public Protector’s initial 

enquiries point to deficiencies in administrative efficiency and 

accountability. Such conduct is inconsistent with the obligation to 

maintain a high standard of professional ethics and to provide 

services in a responsive and transparent manner. 

 

9.7 The complaint was lodged with the Public Protector prior to the 

eventual implementation of the Department’s commitments. The 

evidence shows that the delivery of the approved equipment to Mr 

Morubane on 04 February 2026, as well as the undertaking to 

procure and deliver the equipment to Mr Motshabi within 90 days, 

only occurred after the Public Protector had already initiated 

investigative processes and engaged the Department through formal 

notices. These developments therefore post-date the complaint and 

are directly linked to the intervention of the Public Protector. 

 

9.8 While these post-intervention steps taken by DEDECT by eventually 

delivering equipment to Mr Morubane and undertaking to deliver to 

Mr Motshabi are relevant developments, however, they do not cure 

the earlier administrative shortcomings. Rather, they underscore that 

the Department retained the capacity to fulfil its obligations but failed 

to do so timeously and in accordance with the dictates of 

administrative justice, and without external prompting by the Public 

Protector. 

 

9.9 In the circumstances, the evidence supports a finding that the 

functionaries of DEDECT failed to properly manage and implement 

the Empowerment Fund programme in respect of the Complainants. 

 

9.10 This failure, characterised by undue delay, procedural unfairness, 

and a lack of administrative accountability, constitutes improper 

conduct as envisaged in section 182(1)(a) of the Constitution and 
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amounts to maladministration in terms of section 6(4)(a)(i) of the 

Public Protector Act. 

 

Conclusion 

 

9.11 In the circumstances, the evidence supports a finding that the 

DEDECT functionaries failed to properly implement the approved 

Empowerment Fund applications in a lawful, reasonable and 

procedurally fair manner, resulting in undue delay and prejudice to 

the Complainants. The eventual delivery of equipment to Mr 

Morubane, and the undertaking to finalise procurement with respect 

to Mr Motshabi, only occurred following the intervention of the Public 

Protector.  

 

10. FINDINGS 

 

10.1 Having regard to the evidence and the regulatory framework 

determining the standards that the DEDECT should have complied 

with, the Public Protector makes the following findings: 

 

10.1.1 Whether the functionaries of the DEDECT failed to manage the 

empowerment fund programme by not delivering the approved 

equipment to the Complainants, if so, whether such conduct is 

improper as envisaged in section 182(1)(a) of the Constitution 

and amounts to maladministration in terms of section 6(4)(a)(i) 

of the Public Protector Act  

 

10.1.1.1 The allegation that the functionaries of the DEDECT failed to manage 

the 2021/2022 empowerment fund application process resulting in 

failure to procure and deliver business equipment to the 

Complainants, is substantiated. 
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10.1.1.2 DEDECT approved the Complainants’ applications and engaged in 

subsequent steps that confirmed an intention to implement those 

approvals, thereby creating a legitimate expectation of delivery. 

 

10.1.1.3 The Department failed to finalise implementation within a reasonable 

time and later changed the funding approach by requiring 

reapplication, without following a fair administrative process. 

 

10.1.1.4 This shift occurred without adequate notice, reasons, or opportunity 

for the Complainants to be heard, contrary to constitutional and PAJA 

requirements. 

10.1.1.5 The administrative shortcomings reflect a lack of responsiveness, 

accountability, and proper programme management. 

 

10.1.1.6 The eventual delivery of equipment to Mr Morubane on 04 February 

2026 and the undertaking to deliver the equipment to Mr Motshabi 

only occurred after intervention by the Public Protector, following 

initiation of the investigation and formal engagement with the 

Department. 

 

10.1.1.7 Accordingly, the conduct of the functionaries of the DEDECT 

constitutes improper as envisaged in section 182(1) of the 

Constitution and amounts to maladministration as envisaged in 

section 6(4)(a)(i) of the Public Protector Act, 1994. 

 

11. REMEDIAL ACTION  

 

11.1 The Public Protector is empowered in terms of section 182(1)(c) of 

the Constitution to take appropriate remedial action with a view of 

redressing the conduct referred to in this notice upon conclusion of 

an investigation where adverse findings are made. 
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11.2 In the matter of the Economic Freedom Fighters v Speaker of the 

National Assembly and Others: Democratic Alliance v Speaker 

of the National Assembly and Others, the Constitutional Court per 

Mogoeng CJ held that the remedial action taken by the Public 

Protector has a binding effect. 

 
11.3 Having regard to the evidence, the regulatory framework determining 

the standard the DEDECT should have complied with, the Public 

Protector takes the following remedial action in terms of section 

182(1)(c) of the Constitution:  

 

The HOD of the Department of Economic Development 

Environment Conservation and Tourism 

 

11.3.1 Within Ninety (90) calendar days from the date of receipt of this 

report, ensure that the equipment of Mr Motshabi is procured and 

delivered to him. 

 

11.3.2 Within thirty (30) calendar days from the date of receipt of this 

report submit an implementation plan with a progress report and 

provide monthly updates to the Public Protector until the 

implementation of the remedial action. 

 

12. MONITORING 

 

12.1 The HOD for the DEDECT must submit an action plan to the Public 

Protector within thirty calendar (30) days from receipt of this report 

on the implementation of the remedial action referred to in paragraph 

11 above, respectively. 

 

12.2 The submission of the implementation plan and the implementation 

of the remedial action shall, in the absence of a court order, be 

complied with within the period prescribed in this report to avoid 

being in contempt of the Public Protector.  
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12.3 The Public Protector will monitor the progress of implementing the 

intervention measures to remedy the non-compliance with the 

provisions of sections 33 and 195(1)(a) and (g) of the Constitution 

read with section 3(1) and (2) of PAJA. 

 

 
_______________________ 

ADV. KHOLEKA GCALEKA 

PUBLIC PROTECTOR  

REPUBLIC OF SOUTH AFRICA 

DATE: 31 MARCH 2026  

 

Assisted by: Sechele Keebine  

North West Provincial Office  

 


