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1. INTRODUCTION  

 

1.1. This is a Closing report of the Public Protector issued in terms of section 

182(1)(b) of the Constitution of the Republic of South Africa,1996 (the 

Constitution), and section 8(1) of the Public Protector Act, 1994, (the Public 

Protector Act). 

 

1.2. The report is submitted in terms of sections 8(1) read with section 8(3) of 

the Public Protector Act, and Rule 40(b) of the Rules Relating to 

Investigations by the Public Protector and Matters Incidental Thereto, 2018, 

as amended (Public Protector Rules) which empowers the Public Protector 

to make known the findings of an investigation to affected parties (including 

the Complainant) for such persons to note the outcome of the investigation: 

 

1.3. Dr PJ Groenewald, the Minister of Correctional Services;  

 

1.3.1. Mr Makgothi Samuel Thobakgale, the National Commissioner of 

Correctional Services; and 

 

1.3.2. Mr M Nxele, the Complainant. 

 

1.4. This matter concerns an investigation into allegations of improper conduct 

by the functionaries of the Department of Correctional Services (DCS) 

relating to the suspension of Mr M Nxele.  

 

2. THE COMPLAINT  

 

2.1. The complaint was lodged with the Public Protector by Mr Mnikelwa Nxele 

(the Complainant) on 12 May 2025, alleging, inter alia, that: 

 

2.1.1. In July 2024, he initiated an internal investigation into activities within the 

Supply Chain Management (SCM) unit of the DCS Durban Management 

Area. Mr Makgothi Samuel Thobakgale (Mr Thobakgale), the National 
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Commissioner of DCS, was made aware of the investigation during various 

engagements and departmental meetings until the conclusion thereof; 

 

2.1.2. The investigation report detailed findings that implicated specific DCS 

officials in improper procurement practices and recommended corrective 

measures and was submitted to Mr Thobakgale on 15 October 2024. 

Despite the findings outlined in the investigation report, Mr Thobakgale has 

yet to engage him in a discussion regarding the said report;  

 

2.1.3. On 28 October 2024, he requested a meeting with Dr PJ Groenewald (Dr 

Groenewald), the Minister of Correctional Services, through his Secretary 

Ms Eune Oelofsen (Ms Oelofsen), to deliberate on the investigation report 

concerning procurement irregularities in Kwa-Zulu Natal (KZN). He also 

sent the investigation report to Ms Oelofsen on 29 October 2024, with a 

reminder to have an audience with Dr Groenewald. However, he did not 

receive a response from the Minister’s office; 

 

2.1.4. In December 2024, he referred the investigation report to the Directorate 

for Priority Crime Investigations (DPCI) for further investigation; 

 

2.1.5. In March 2025, the DCS entered into procurement contracts with several 

service providers for the supply of perishable and non-perishable food 

items. Upon review of these contracts, he discovered that the prices agreed 

upon were in some cases, double or even triple the prevailing market rates; 

He raised these concerns during the weekly National Operations 

Committee (NOC) meetings, highlighting the exorbitant pricing and 

cautioning that such costs would rapidly deplete the DSC’s budget; 

 

2.1.6. On 16 and 23 April 2025, he formally submitted two (02) memoranda raising 

his concerns to both Mr Thobakgale and Mr LD Marumule (Mr Marumule), 

the Chief Financial Officer. He recommended that the KZN Region continue 
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using price quotations rather than contracts until a resolution in respect of 

the matter is reached; 

 

2.1.7. When no response or action was forthcoming from Mr Thobakgale he 

reported the matter to Dr Groenewald and Ms Kgomotso Ramolobeng, the 

Chairperson of the Portfolio Committee on Correctional Services. On 06 

and 07 May 2025, he also requested a meeting with Dr Groenewald through 

Mr Pieter Kilian (Mr Kilian), the Minister’s Chief of Staff.  

 

2.1.8. However, instead of receiving a response from Minister’s office, he was 

served with a notice of intention to suspend and soon thereafter he received 

a letter of suspension on 09 May 2025 from Mr Thobakgale and Mr. S. 

Nxumalo (Mr Nxumalo), the Director of Communications; and 

 

2.1.9. He believes that his suspension constitutes an act of occupational 

detriment, in retaliation of his efforts to expose irregularities. He is of the 

view that the suspension serves to shield individuals implicated in 

procurement-related corruption within the Durban Management Area.  

 

2.2. In support of his complaint, the Complainant submitted a media article 

published in the Rapport Newspaper by Mr Johan Eybers (Mr Eybers) titled 

“Prison food: New contractor makes up to R1 million per month just on 

bread” relating to the centralisation of the procurement of perishable and 

non-perishable food items. 

 

2.3. The article stated, amongst others, that DCS is paying significantly more 

for food products than when previous contractors provided this service. 

 

3. POWERS AND JURISDICTION OF THE PUBLIC PROTECTOR 

 

3.1. The Public Protector is an independent constitutional institution established 

under section 181(1) (a) of the Constitution to strengthen constitutional 
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democracy through investigating and redressing improper conduct in state 

affairs.  

 
3.2. Section 182(1) of the Constitution provides that:  

 

“The Public Protector has the power, as regulated by national legislation –  

 

(a) to investigate any conduct in state affairs, or in the public 

administration in any sphere of government, that is alleged or 

suspected to be improper or to result in any impropriety or prejudice; 

(b) to report on that conduct; and  

(c) to take appropriate remedial action”.  

 

3.3. Section 182(2) of the Constitution directs that the Public Protector has 

additional powers and functions prescribed by national legislation. The 

Public Protector’s powers are regulated and amplified by the Public 

Protector Act which states amongst others that, the Public Protector has 

the powers to investigate and redress maladministration and related 

improprieties in the conduct of state affairs.  

 

3.4. Section 4 of the PDA provides that any employee who has been subjected, 

is subjected or may be subjected to an occupational detriment in breach of 

section 3, or anyone acting on behalf of an employee who is not able to act 

in his or her own name, may: 

 
(a) approach any court having jurisdiction, including the Labour Court 

established by section 151 of the Labour Relations Act, 1995 (Act No. 

66 of 1995), for appropriate relief; or 

 

(b) pursue any other process allowed or prescribed by any law.  

 

3.5. Dr Groenewald, whilst not disputing the jurisdiction of the Public Protector, 

stated in his response that if the Complainant is of the view that his 
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suspension constitutes an act of occupational detriment, why did he not 

seek protection under section 186(2) (d) or section188A (11) of the Labour 

Relations Act, 1995 (LRA), should he be charged.  

 

3.6. Dr Groenewald’s contention aligns with Chirwa v Transnet, Gcaba v 

Minister for Safety and Security, and Hendricks v Overstrand Municipality, 

which emphasises that occupational detriment disputes under the PDA are 

primarily channelled through LRA mechanisms, including the CCMA and 

the Labour Court.  

 

3.7. The Public Protector’s jurisdiction to deal with cases that fall within the 

purview of section 3 of the Protected Disclosures Act, 2000 (Protected 

Disclosures Act) was recently dealt with by the court in the case of Greater 

Taung Local Municipality v Bloem  [2025] ZAGPPHC 776; 2026 (1) SA 204 

(GP) (1 August 2025).  The court found that whilst section 4(1) of the PDA 

allows employees to approach the Labour Court or other competent forums 

for relief if they are subjected to occupational detriment, the wide ambit of 

section 4(1)(b) of the PDA which provides for the dispute to be resolved 

through any other process allowed or prescribed by any law does not oust 

the Public Protector’s jurisdiction. 

 

3.8. The DCS is an organ of state in terms of section 239 of the Constitution and 

its conduct amounts to conduct in state affairs. The Public Protector is 

satisfied that the complaint falls within her competency to investigate as 

envisaged in section 182(1)(a) of the Constitution and section 6(4)(a)(i) and 

(ii) of the Public Protector Act.  

 

4. ISSUE IDENTIFIED FOR INVESTIGATION 

 

4.1. Based on the analysis of the complaint, the following issue was identified 

to inform and focus the investigation: 
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4.1.1. Whether the functionaries of the Department of Correctional Services 

subjected Mr Mnikelwa Nxele to unfair labour practices and occupational 

detriment as a result of him exposing procurement related irregularities 

within the Department, if so, whether such conduct constitutes improper 

conduct in terms of section 182(1)(a) of the Constitution and abuse of power 

in terms of section 6(4)(a)(ii) of the Public Protector Act, 1994. 

 

5. THE INVESTIGATION 

 

5.1. Methodology 

 

5.1.1. The investigation was conducted in terms of section 182 of the Constitution 

and sections 6 and 7 of the Public Protector Act. 

 

5.1.2. The Public Protector Act confers on the Public Protector the sole discretion 

to determine how to resolve a dispute of alleged improper conduct or 

maladministration.  

 

5.2. Approach to the investigation  

 

5.2.1. The approach to the investigation included an exchange of documentation 

between the Public Protector, the Complainant, and DCS.  

 

5.2.2. All relevant documents and correspondence were obtained and analysed, 

and relevant laws, policies and related prescripts were considered and 

applied throughout the investigation. 

 

5.2.3. The investigation was approached using an enquiry process that seeks to 

determine: 

 

(a) What happened?  

(b) What should have happened?  
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(c) Is there a discrepancy between what happened and what should 

have happened?  

(d) In the event of a violation, what remedial action should be taken? 

 

5.2.4. The question regarding what happened is resolved through a factual 

enquiry relying on the evidence provided by the parties and independently 

sourced during the investigation. Evidence is evaluated and a 

determination is made on what happened based on a balance of 

probabilities. In this particular case, the factual enquiry principally focused 

on whether or not the alleged conduct was inconsistent with the applicable 

prescripts.  

 

5.2.5. The enquiry regarding what should have happened, focuses on the law or 

rules that regulate the standards that should have been met by DCS and 

whether it was inconsistent with the applicable prescripts.  

 

5.3. Key sources of information 

 

5.3.1. Complaint letter dated 12 May 2025; 

 

5.3.2. Notice in terms of Rule 23(1) issued by the Public Protector to Dr 

Groenewald dated 04 June 2025; 

 

5.3.3. Response letter from Dr Groenewald to the Public Protector dated 27 June 

2025; 

 

5.3.4. Letter from the Public Protector Investigation Team (Investigation Team) 

addressed to Mr Kilian requesting a copy of the suspension letter dated 04 

August 2025; 

 

5.3.5. Response e-mail from Mr Kilian to the Investigation Team dated 04 August 

2025; 
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5.3.6. Notice in terms of Rule 23(1) issued by the Investigation Team to Lieutenant 

General ST Nkosi, Acting National Head: DPCI dated 16 September 2025; 

 

5.3.7. Letter from the Investigation Team to Complainant dated 16 September 

2025; 

 

5.3.8. Response from Brigadier BJ Mannie, Acting Provincial Head: DPCI KZN 

dated 23 September 2025; 

 

5.3.9. Follow up letter from the Investigation Team to Complainant dated 23 

September 2025;  

 

5.3.10. Letter from the Investigation Team to Mr Kilian requesting  a copy of the 

DIU investigation report 196/2023-24/KZN dated 30 January 2026;  

 

5.3.11. Response e-mail from Mr Kilian to the Investigation Team dated 30 January 

2026; 

 

5.3.12. E-mail correspondence from the Investigation Team to Mr Kilian requesting 

a copy of the complaint lodged by a company regarding overpricing dated 

12 March 2026; and  

 

5.3.13. Response e-mail from Mr Kilian to the Investigation Team dated 17 March 

2026. 

 

5.4. Documents 

 

5.4.1. The confidential report titled “Investigation Report into allegations of Tender 

irregularities involving fraud and/or corruption: Supply Chain Management: 

Durban Westville Management  Area” (DIU Report) dated 12 August 2024 

and signed by the DIU Investigator on 22 January 2025; 
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5.4.2. The suspension letter dated 09 May 2025, titled RE: SUSPENSION: 

ALLEGATIONS OF CORRUPTION AND PROCUREMENT 

IRREGULARITIES AT SUPPLY CHAIN DIVISION OF DURBAN 

MANAGEMENT AREA: YOURSELF, from Mr Thobakgale addressed to the 

Complainant; 

 

5.4.3. Letter titled “REPORT OF ABUSE OF AUTHORITY AND OCCUPATIONAL 

DETRIMENT”, from the Complainant addressed to Dr Groenewald dated 

12 May 2025; 

 

5.4.4.  Copy of a delivery notice, dated 14 May 2025; 

 

5.4.5. An e-mail dated 14 March 2025 from Mr Danie Rossouw (Mr Rossouw) of 

Van Wyk Van Heerden Attorneys, addressed to Mr Kilian on behalf of his 

client;  and  

 

5.4.6. An e-mail dated 24 March 2025, from Mr Eybers of News24 addressed to 

Dr Groenewald and Ms Oelofsen titled “MEDIA ENQUIRY: Department of 

Correctional Services food tender concerns”. 

 

5.5. Legislation and other prescripts 

 

5.5.1. Constitution of the Republic of South Africa, 1996;  

 

5.5.2. Public Protector Act 1994;  

 

5.5.3. Correctional Services Act, 1998; 

 

5.5.4. Labour Relations Act, 1995; and 

 

5.5.5. Protected Disclosures Act, 2000. 
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5.6. Case law 

 

5.6.1. Independent Municipal & Allied Trade Union & another v City of Matlosana 

Local Municipality & another (2014); 

 

5.6.2. Chirwa v Transnet Limited and Others [2007] ZACC 23; 2008 (3) BCLR 251 

(CC); 2008 (4) SA 367 (CC); 

 

5.6.3. Gcaba v Minister for Safety and Security and Others (CCT64/08) [2009] 

ZACC 26; 2010 (1) SA 238 (CC); 2010 (1) BCLR 35 (CC); (2010) 31 ILJ; 

 

5.6.4. Hendricks v Overstrand Municipality & Another (2015) 36 ILJ 163 (LAC); 

 

5.6.5. Du Plessis v Public Protector and Others (C 272 of 2019) [2019] ZALCCT 

15 (12 December 2019); 

 

5.6.6. Greater Taung Local Municipality v Office of the Public Protector and 

Others (89658/2018) [2025] ZAGPPHC 776; 2026 (1)   SA 204 (GP) (1 

August 2025); 

 

5.6.7. Ramela v Cooper NO and Others (Case No. 2025-055130) ZAWCHC (5 

May 2025); 

 

5.6.8. Mamodupi Mohlala-Mulaudzi v Property Practitioners Regulatory Authority 

and Another J68/23) [2023] ZALCJHB 19 (13 February 2023); and 

 

5.6.9. Tshishonga v Minister of Justice and Constitutional Development and 

Another (JS898/04) ZALC 104; 4 BLLR 327 (LC); 2007 (4) SA 135 (LC). 
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5.7. Notice issued in terms of Rule 41(1) of the Rules Relating to 

Investigations by the Public Protector and Matters Incidental thereto, 

2018, as amended 

 

5.7.1. A Notice in terms of Rule 41(1) of the Public Protector Rules, dated 28 April 

2026, issued to the Complainant, Dr Groenewald and Mr Thobakgale.   

 

5.7.2. A response dated 30 April 2026, was received from Dr Groenewald.  

 

6. THE DETERMINATION OF THE ISSUE IN RELATION TO THE 

EVIDENCE OBTAINED AND CONCLUSIONS MADE WITH REGARD TO 

THE APPLICABLE LAW AND PRESCRIPTS 

 

6.1. Whether the functionaries of the Department of Correctional Services 

subjected Mr Mnikelwa Nxele to unfair labour practices and 

occupational detriment as a result of him exposing procurement 

related irregularities within the Department, if so, whether such 

conduct constitutes improper conduct in terms of section 182(1)(a) of 

the Constitution and abuse of power in terms of section 6(4)(a)(ii) of 

the Public Protector Act, 1994 

 

 Common cause  

 

6.1.1. The Complainant is employed by the DCS as Regional Commissioner, 

KwaZulu Natal Region. 

 

6.1.2. On 09 May 2025, the Complainant was served with a letter of suspension 

signed by Mr Thobakgale. 

 

 

Issue in dispute 

   

6.1.3. The issue for the Public Protector’s determination is whether the 

Complainant made one or more disclosures within the meaning of section 
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1 of the Protected Disclosures Act, 2000 (PDA), and if so, whether such 

disclosure(s) qualify as protected disclosures under sections 6, 7, or 8 of 

the PDA. Furthermore, whether the Complainant was subjected to 

occupational detriment as defined in section 1 of the PDA and the 

occupational detriment, if any, was imposed on account, or partly on 

account, of the Complainant having made a protected disclosure. 

 

 Complainant’s version 

 

6.1.4. The Complainant contends that between July 2024 and May 2025, he 

consistently raised concerns about serious procurement irregularities within 

the DCS Durban Management Area. After initiating and concluding an 

internal SCM investigation that implicated officials in improper procurement 

practices, he submitted the report to Mr Thobakgale in October 2024 but 

received no engagement.  

 

6.1.5. He further contends that he escalated the matter to the Minister’s office and 

was unsuccessful, prompting referral of the report to the DPCI in December 

2024. 

 

6.1.6. In March 2025, he identified excessively priced procurement contracts and 

repeatedly raised these concerns through internal meetings and formal 

memoranda, recommending interim corrective measures, with no response 

forthcoming even after he had escalated the matter to the Minister and the 

Chairperson of the Portfolio Committee.  

 

6.1.7. Shortly after seeking a meeting with the Minister in early May 2025, he was 

served with a notice of intention to suspend and subsequently suspended. 

The Complainant contends that the suspension constitutes retaliatory 

occupational detriment for whistleblowing and was intended to protect 

those implicated in procurement-related corruption. 
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Response by Dr Groenewald dated 27 June 2025 

 

6.1.8. On 04 June 2025, the Public Protector sent a notice in terms of Rule 23(1) 

of the Public Protector Rules, to Dr Groenewald, raising the allegations, 

soliciting a response and supporting evidence. A response was received on 

27 June 2025, from Dr Groenewald stating, amongst others, that: 

 

6.1.8.1 He is surprised that the allegations of Mr Nxele, an official of the DCS, 

received quick attention from the office of the Public Protector, contrary to 

his own personal experience; 

 

6.1.8.2 The heading of the letter refers to an investigation, however it is stated in  

paragraph 1 "... that the Public Protector has instituted a preliminary 

investigation in respect of a complaint relating to allegations of financial 

misconduct and possible abuse of power within the Department of 

Correctional Services." He raises this because it appears in his view that 

the Public Protector may have already come to conclusions. This view is 

supported by the wording of paragraph 3 which refers to the investigation 

being conducted. 

 

6.1.8.3 The allegations that the Complainant’s suspension constitute an act of 

occupational detriment, in retaliation for exposing irregularities in the DCS 

are not correct. The Departmental Investigation Unit (DlU) established in 

terms of section 95A of the Correctional Services Act,1998, as amended 

(Correctional Services Act), had already commenced with an investigation 

into activities within the SCM unit of the DCS Durban Management Area 

under DIU investigation number 196/2023-24/KZN after allegations of 

fraud, corruption and tender irregularities were received on 19 February 

2024; 

 

6.1.8.4 ln terms of section 95A of the Correctional Services Act, the Complainant 

lacked the requisite jurisdiction vested in the DIU to investigate the 
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allegations.  Notwithstanding this, the Complainant proceeded to initiate an 

investigation into the same matters without clear justification. It is therefore 

reasonable to conclude that the Complainant intentionally interfered with 

the DIU’s investigation by undertaking a parallel inquiry into the issues 

under the DIU’s exclusive mandate; 

 

6.1.8.5 As a result of the DIU investigation, two (02) officials implicated in the 

investigation gave sworn affidavits implicating the Complainant into being 

complicit in the allegations. It is strange that the Complainant proceeded to 

charge and suspend the same officials, which is seen as retaliation because 

the said officials levelled allegations against him; 

 

6.1.8.6 The DIU reported alleged fraud and corruption to the DPCI for criminal 

investigation during May 2024, and when the Complainant learned of the 

actions by the DIU, he opened a case with the same unit in July 2024; 

 

6.1.8.7 The allegations of misconduct which implicated the Complainant were 

investigated and are currently being finalised by the DCS for the purpose 

of  instituting misconduct charges against him. This refers to, inter alia, 

charges related to abuse of power and possible corrupt relationships when 

a certain inmate was taken to a private hospital. This was reported in the 

media and brought to the attention of the DCS by the National Prosecuting 

Authority (NPA) who took the matter to court. The mandate for this 

investigation was approved on 26 October 2024. The investigation was 

completed on 02 November 2024 and the final report issued on 27 April 

2025; 

 

6.1.8.8 The Complainant also faced misconduct charges for the transfer of a very 

high-profile inmate (whose name was disclosed to the Public Protector but 

is withheld for confidentiality reasons), without the knowledge or 

authorisation of the National Commissioner. The mandate to investigate 

this matter was given on 07 August 2024, and the investigation commenced 
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on 21 August 2024. It was completed on 17 April 2025 and approved on 05 

May 2025; 

 

6.1.8.9 The Complainant indeed contacted his Private Secretary/Media Liaison 

Officer, Ms Oelofsen on 28 October 2024 via WhatsApp. He did not disclose 

his name and the nature of the issues he wanted to bring to the attention of 

the Minister. Ms Oelofsen indicated that detailed information could be sent 

through a WhatsApp message, but the Complainant did not respond; 

 

6.1.8.10 His office did receive an investigation report from the Complainant, 

however, during informal discussions with the National Commissioner it 

was confirmed that the National Commissioner had already received the 

mentioned report and handed it over to the DIU which was already 

investigating the allegations under the mandate provided by the 

Correctional Services Act; 

 

6.1.8.11 It is incorrect that the allegations of overpricing relating to the perishables 

and non-perishables contract was first brought to his attention by the 

Complainant. These allegations were in fact raised by another company 

that had submitted an unsuccessful bid. This company indicated that it had 

been supplying perishables to the DCS Western Cape region on a quotation 

basis for several years 

 

6.1.8.12 The allegations were also made in the media, and he responded in the 

media that he requested a report within thirty (30) days from DCS. He has 

since received the report from the DCS on the issue, and he had several 

engagements and briefings with the DCS.  He is still engaging with the DCS 

on the matter, and it will be premature for him to communicate any decision 

or action he might take. Therefore, it was not the Complainant who brought 

the matter to his attention first, and it is disingenuous of him to try and use 

it to avoid disciplinary processes; 
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6.1.8.13 The suggestion that the Complainant was suspended following his request 

to Mr Kilian on 06 May 2025, to meet with him is simply not true;  

 

6.1.8.14 On 14 May 2025, he responded to the Complainant in writing that Mr Kilian 

did indeed inform him of the Complainant’s requests for a formal meeting. 

The National Commissioner informed him that the Complainant was 

suspended for misconduct entirely unrelated to the contract for perishable 

and non-perishable goods and that he will not interfere in the disciplinary 

processes under the jurisdiction of the National Commissioner within the 

ambit of the law; 

 

6.1.8.15 The Complainant’s view that his suspension is to shield individuals within 

the Durban Management Area implicated in procurement related corruption 

when the DIU was already busy with the investigation cannot be true, 

especially since the DIU investigation implicates several officials, some of 

whom are already charged as well as the Complainant’s involvement in the 

very same procurement related corruption allegations. The two (02) officials 

whom he alleges are shielded, are in fact suspended and charged in a 

disciplinary hearing by the Code Enforcement Unit (section 95B unit) 

following the DIU investigation in terms of section 95A of the Correctional 

Services Act; and 

 

6.1.8.16 If the Complainant is of the view that his suspension constitutes an act of 

occupational detriment, why did he not seek protection under section 186(2) 

(d) or section188A(11) of the Labour Relations Act, 1995 (LRA), should he 

be charged. 

 

Documentary evidence received from Dr Groenewald 

 

6.1.9. Dr Groenewald submitted the following documentation in support of his 

response. 
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Letter titled “REPORT OF ABUSE OF AUTHORITY AND OCCUPATIONAL 

DETRIMENT”, from the Complainant addressed to Dr Groenewald dated 

12 May 2025   

 

6.1.9.1 In a letter dated 12 May 2025, the Complainant reported what he described 

as abuse of authority and occupational detriment and stated, inter alia, that: 

 

(a) He had been placed on suspension by Mr Thobakgale, effective 9 May 

2025. This action followed his efforts to raise serious concerns 

regarding recently signed contracts for the supply of perishable and 

non-perishable food items to correctional centres; 

 

(b) He had voiced his concerns during NOC meetings, highlighting the 

exorbitant pricing in the contracts, especially considering the 

department’s budget constraints and the broader economic climate. 

He emphasised that his actions were in line with austerity measures 

communicated by the National Government and the National 

Commissioner himself. To formalize his concerns, he submitted 

memoranda dated 16 and 23 April 2025 to the National 

Commissioner; 

 

(c) In addition to internal reporting, he attempted to escalate the matter 

externally. He contacted Mr Kilian on 06 and 07 May 2025, requesting 

a meeting with the Minister to discuss the procurement issues. 

Although Mr Kilian acknowledged the request and promised to follow 

up, he received no further communication; 

 

(d) Shortly after these efforts, he was suspended without being given an 

opportunity to make representations. Although he was told he could 

submit his views post-suspension, this was a deceptive gesture, 

noting that the suspension was finalised within minutes of his 

submission on 11 May 2025; and 
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(e) The National Commissioner’s actions amounted to occupational 

detriment under the Protected Disclosures Act, 2000 (PDA). The 

suspension was a misuse of authority, lacking any legitimate basis, 

and urges the Minister to intervene to prevent further abuse and 

disregard for legal and policy frameworks within the department. 

 

Copy of a delivery notice, dated 14 May 2025 

 

6.1.9.2 A copy of an email delivery notice indicates that the Complainant’s e-mail 

was received and read by Mr Kilian on Wednesday, 14 May 2025 at 

14h41. 

 

Response letter from Dr Groenewald to the Complainant  

 

6.1.9.3 Dr Groenewald responded to the Complainant through a letter dated 14 

May 2025 and stated inter alia that: 

 

(a) Mr Kilian did in fact inform him of the Complainant’s request for a 

formal meeting on 6 May 2025 and again on 7 May 2025; 

 

(b) The National Commissioner informed him that there are serious 

allegations being investigated against the Complainant and that the 

National Commissioner intended to suspend the Complainant. The 

National Commissioner also confirmed that the Complainant was in 

fact suspended from duty, with full salary and benefits pending the 

finalisation of the investigation; and 

(c) It is his understanding that the issues that the Complainant was 

suspended for have no relation to the contract for perishables. 

Further, that he has indicated to the National Commissioner and the 

Complainant that he will not interfere in disciplinary processes which 
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are the jurisdiction of the National Commissioner and that it must run 

its course within the ambit of the law.  

 

Documentary evidence received from Mr Kilian 

 

6.1.10. On 04 August 2025, the Investigation Team requested a copy of the 

suspension letter from Mr Kilian, which he furnished on the same date. 

 

6.1.11. The suspension letter dated 09 May 2025, titled RE: SUSPENSION: 

ALLEGATIONS OF CORRUPTION AND PROCUREMENT 

IRREGULARITIES AT SUPPLY CHAIN DIVISION OF DURBAN 

MANAGEMENT AREA: YOURSELF, from Mr Thobakgale addressed to the 

Complainant stated, amongst others, that: 

 

6.1.11.1 Serious allegations have been raised against the Complainant, including 

corruption, misrepresentation, and procurement irregularities. After careful 

consideration of these allegations, the DCS has resolved to initiate a formal 

investigation through the DIU. Officials from SCM in the Durban 

Management Area, previously placed on precautionary suspension by the 

Complainant, disclosed information regarding procurement irregularities; 

and 

 

6.1.11.2 The suspension of these officials is perceived as retaliatory against 

individuals cooperating with or exposing corruption. One official has directly 

implicated the Complainant in acts of corruption and procurement 

irregularities.  Due to the seriousness of the allegations and the risk that the 

Complainant’s presence may compromise the investigation or endanger 

witnesses, the DCS has decided to place the Complainant on precautionary 

suspension with immediate effect. This action is in accordance with clause 

2.7 of chapter 7 of the SMS Handbook. The employee will continue to 

receive full salary and benefits during the suspension period. 
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Additional documents received from Mr Killian 

 

6.1.12. On 30 January 2026, the Investigation Team requested  a copy of the DIU 

investigation report 196/2023-24/KZN, which had been referenced in Dr 

Groenewald’s correspondence dated 27 June 2025. Mr Kilian provided the 

requested report on the same day.  

 

6.1.13. The confidential report titled “Investigation Report into allegations of Tender 

irregularities involving fraud and/or corruption: Supply Chain Management: 

Durban Westville Management  Area” (DIU Report) dated 12 August 2024 

and signed by the DIU Investigator on 22 January 2025.  

 

6.1.14. The DIU report indicates that on 19 February 2024, the DIU received 

allegations of fraud, corruption and tender irregularities in relation to 

procurement of milk powder in the Durban Westville Management Area and 

a case was opened and allocated case number 196/2023-24/KZN.  

 

6.1.15. The DIU report communicates the outcome, findings and recommendations 

relating to the investigation into allegations of Tender irregularities involving 

fraud and/or corruption: Supply Chain Management: Durban Westville 

Management  Area.  

 

6.1.16. The contents of the DIU report confirmed the Minister’s assertion that one 

of the officials submitted an affidavit dated 08 January 2025 implicating the 

Complainant in the alleged irregularities.  

 

Sworn statements obtained by the DIU Investigators 

 

6.1.17. Attached to the DIU report were sworn statements obtained by the DIU 

Investigators and the following statements were obtained prior  to the date 

on which the Complainant initiated and investigation in July 2024:  
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Details of Witness Date of sworn statement 

Witness A  23 May 2024 

Witness B 23 May 2024 

Witness C 24 May 2024 

Witness D 24 May 2024 

Witness E 14 June 2024 

Witness F 09 July 2024 

 

Response from Brigadier BJ Mannie, Acting Provincial Head: DPCI KZN 

dated 23 September 2025 

 

6.1.18. Subsequent to the response letter from Dr Groenewald dated 27 June 

2025, the Investigation Team on 16 September 2025, wrote to Lieutenant 

General ST Nkosi, Acting National Head: DPCI, regarding the status of the 

case reported to the DPCI by the DIU relating to the alleged fraud and 

corruption and to confirm whether the Complainant also reported a case of 

alleged fraud and corruption in 2024.  

 

6.1.19. A response letter was received from Brigadier BJ Mannie (Brig Mannie), 

Acting Provincial Head: DPCI, KZN dated 23 September 2025, stating, 

amongst others, that: 

 

6.1.19.1. The DPCI confirms that a complaint from the DCS via DIU was received 

during February 2025. An enquiry was subsequently registered as Durban 

Central Enquiry 03/02/2025 for further investigation. The matter was later 

converted to a case docket via Westville CAS 22/05/2025, registered on 04 

May 2025. The case is assigned to an Investigating Officer;  

6.1.19.2. The Complainant (Mr Nxele) never reported any case of fraud or corruption 

during December 2024. However, he sent an email with a statement which 

lacked detailed information and could not be used as a formal affidavit; 
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6.1.19.3. The information provided by the Complainant led to the registration of the 

Durban Central SCI Enquiry 01/03/2025. Despite several follow-ups, the 

Complainant has not submitted the requested affidavit under oath; and 

 

6.1.19.4. In conclusion, the Complainant failed to honour multiple scheduled 

appointments which he has previously agreed to attend. 

 

Letter from the Public Protector Investigation Team to Complainant dated 

16 September 2025 

 

6.1.20. The Investigation Team, having considered the response received from Dr 

Groenewald, dated 27 June 2025, issued a letter to the Complainant on 16 

September 2025.  In the letter, the Complainant was requested to provide 

a response, along with any supporting evidence he may have, addressing 

the contents of the Minister’s submission.  

 

6.1.21. When a response to the above letter was not received from the 

Complainant, the Investigation Team wrote another letter dated 23 

September 2025, affording the Complainant a further opportunity until 08 

October 2025 to respond to the letter dated 16 September 2025. To date, 

no response was received from the Complainant. 

 

Additional information received from Mr Kilian 

 

6.1.22. On 12 March 2026, the Investigation Team requested a copy of the 

complaint submitted by a supplier regarding allegations of overpricing, as 

referenced in Dr Groenewald’s correspondence dated 27 June 2025. On 17 

March 2026, the Investigation Team received an e-mail from Mr Kilian 

submitting various email correspondence relating to the complaint and 

media enquiry as follows: 
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E-mail from Mr Danie Rossouw 

 

6.1.22.1. E-mail dated 14 March 2025 from Mr Danie Rossouw (Mr Rossouw) of Van 

Wyk Van Heerden Attorneys, addressed to Mr Kilian on behalf of his client 

who elected to remain anonymous stating as follows: 

 

(a) The supplier has over the years tendered in their name and via affiliate 

companies and secured contracts to supply various DCS facilities 

primarily across the Western and Southern Cape.  

 

6.1.22.2. In addition, Mr Rossouw attached the email from his client stating, inter alia, 

that: 

 

(a) In March 2024, new five-year tenders were issued. These tenders 

imposed stringent eligibility criteria on smaller companies, including 

the provision of bank guarantees and possession of adequate 

transport and storage infrastructure within designated regions. The 

tenders were duly submitted to the relevant local head offices for 

further processing;  

 

(b) Tender deadlines and subsequent extensions were missed, resulting 

in the appointment of companies primarily located in the northern 

regions, while his company was not selected. Despite possessing the 

requisite infrastructure, he has been approached by entities awarded 

the five-year tenders and requested to provide pricing information. He 

has no prior knowledge of these companies and was not engaged by 

them during the tender submission process; 

 

(c) He was informed that some of the pricing submitted by these 

appointed companies is excessively high compared to the quotations 

his company typically provides. Additionally, the appointed entities 

now expect his business to supply them with goods, which they in turn 
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supply to DCS at inflated prices. They also require his company to 

extend credit terms to them. This, he argues, is contrary to the original 

DCS tender requirements, which mandated among other things a 

bank guarantee of fifteen million (R15 000 000), implying that these 

companies would not have otherwise qualified; and 

 

(d) The supplier concludes that these practices raise serious concerns 

and warrant an investigation. 

 

Media enquiry from News 24 

 

6.1.22.3. In an e-mail dated 24 March 2025, from Mr Eybers of News24 addressed 

to Dr Groenewald and Ms Oelofsen titled “MEDIA ENQUIRY: Department 

of Correctional Services food tender concerns”, he requested the Minister’s 

official comment on serious concerns raised by Mr Brendon de Smidt 

(Staple Supplier) in his letter dated 15 April 2025 regarding the recent 

nationwide food-provision tender for correctional services institutions, 

noting that Rapport was preparing a story on the matter and requesting the 

Minister to respond formally to the questions posed. 

 

6.1.22.4. Ms Oelofsen, responded to Mr Eybers on 25 April 2025, and confirmed that 

the Ministerial office has received correspondence from the Attorneys 

acting on behalf of Staple Suppliers and further correspondence was 

received from the attorneys on 01 April 2025 and Mr Smidt on 15 April 2025.  

 

6.1.22.5. The Ministerial office acknowledged receipt of the correspondence and 

further indicated that the Minister deems the allegations serious and has 

referred the matter to the Commissioner, for investigation and the issuing 

of a report within 30 days. 
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Notice issued in terms of Rule 41(1) of the Rules Relating to 

Investigations by the Public Protector and Matters Incidental thereto, 

2018, as amended 

 

6.1.23. A Notice in terms of Rule 41(1) of the Public Protector Rules, dated 28 April 

2026, issued to the Complainant, Dr Groenewald and Mr Thobakgale giving 

them an opportunity to make representations in connection with the 

intended closure of the complaint within fourteen (14) days of delivery of 

the notice. 

 

6.1.24. Dr Groenewald responded through a letter dated 28 April 2026 

acknowledging receipt of the Notice. 

 

6.1.25. No responses were received from Mr Thobakgale and the Complainant.   

 

 Applicable law  

 

 Constitution of the Republic of South Africa, 1996   

 

6.1.26. Section 23(1) of the Constitution provides that everyone has the right to fair 

labour practice. 

 

6.1.27. Section 34 of the Constitution provides that: 

 

“Everyone has the right to have any dispute that can be resolved by the 

application of law decided in a fair public hearing before a court or, where 

appropriate, another independent and impartial tribunal or forum.”  
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 Correctional Services Act, 1998  

 

6.1.28. Section 95A of the Correctional Services Act, provides that the National 

Commissioner must establish a unit to investigate theft, fraud, corruption 

and maladministration by correctional officials. 

 

 Labour Relations Act, 1995  

 

6.1.29. The Labour Relations Act, 1995 (LRA) gives effect to section 23 of the 

Constitution and seeks to provide procedures for the resolution of labour 

disputes through statutory conciliation, mediation and arbitration, and 

through independent alternative dispute resolution services accredited for 

that purpose. 

 

6.1.30. Section 157(2)(a) of the LRA provides that the Labour Court has concurrent 

jurisdiction with the High Court in respect of any alleged or threatened 

violation of any fundamental right entrenched in Chapter 2 of the 

Constitution and arising from employment and labour relations. 

 

6.1.31. Section 158(h) provides that the Labour Court can “review any decision 

taken or any act performed by the State in its capacity as employer, on such 

grounds as are permissible in law”. 

 

6.1.32. Section 186 of the LRA provides for the definitions of unfair dismissals and 

unfair labour practice and stipulates inter alia that: 

 

(2) “Unfair labour practice” means an unfair act or omission that arises 

between an employer and an employee involving— 

 

(a) …; 

 

(b) …; 
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(c) …; and 

 

(d)  an occupational detriment, other than dismissal, in contravention of the 

Protected Disclosures Act, 2000 (Act 26 of 2000), on account of the 

employee having made a protected disclosure defined in that Act”. 

 

6.1.33. Section 187 of the LRA specially provides that: 

 

(1) “A dismissal is automatically unfair if the employer, in dismissing the 

employee, acts contrary to section 5 or if the reason for the dismissal 

is- 

 

(h) a contravention of the Protected Disclosures Act, 2000, by the 

employer, on account of an employee having made a protected 

disclosure defined in that Act.”  

 

6.1.34. Section 188A(11) of the LRA provides that if an employee alleges, in good 

faith, that holding a disciplinary inquiry contravenes the PDA, the employee 

or the employer may require that an arbitrator conduct such a disciplinary 

inquiry. Section 188A(12) provides that the holding of a disciplinary inquiry 

referred to in subsection (11), and the suspension of any employee on full 

pay pending the outcome of such an inquiry, does not constitute an 

occupational detriment for the purposes of the PDA. 

 

6.1.35. Section 188A(12) of the LRA The holding of an inquiry by an arbitrator in 

terms of this section and the suspension of an employee on full pay pending 

the outcome of such an inquiry do not constitute an occupational detriment 

as contemplated in the Protected Disclosures Act, 2000. 

 

6.1.36. Section 191(13) of the LRA stipulates that: 
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“(a) An employee may refer a dispute concerning an alleged unfair labour 

practice to the Labour Court for adjudication if the employee has 

alleged that the employee has been subjected to an occupational 

detriment by the employer in contravention of section 3 of the Protected 

Disclosures Act, 2000, for having made a protected disclosure defined 

in that Act”. 

 

 Protected Disclosures Act, 2000  

 

6.1.37. Section 1 of the Protected Disclosures Act, 2000 (PDA) defines "disclosure" 

as any disclosure of information regarding any conduct of an employer, or 

an employee of that employer, made by any employee who has reason to 

believe that the information concerned shows or tends to show one or more 

of the following:  

 

(a) that a criminal offence has been committed, is being committed or is 

likely to be committed;  

(b) that a person has failed, is failing or is likely to fail to comply with any 

legal obligation to which that person is subject;  

 

(c) that a miscarriage of justice has occurred, is occurring or is likely to 

occur;  

 

(d) that the health or safety of an individual has been, is being or is likely 

to be endangered;  

 

(e) that the environment has been, is being or is likely to be damaged;  

 

(f) unfair discrimination as contemplated in the Promotion of Equality and 

Prevention of Unfair Discrimination Act, 2000; or  

 

(g) that any matter referred to in paragraphs (a) to (f) has been, is being 

or is likely to be deliberately concealed. 
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6.1.38. Section 3 of the PDA provides that "No employee or worker may be 

subjected to any occupational detriment by his or her employer on account, 

or partly on account, of having made a protected disclosure." The phrase 

"on account, or partly on account" sets the statutory threshold. A protected 

disclosure need not be the sole or dominant cause of the occupational 

detriment; it suffices if the disclosure is one of the contributing causes. 

 

6.1.39. Section 4 of the PDA provides that: 

 
(1) “Any employee who has been subjected, is subjected or may be 

subjected, to an occupational detriment in breach of section 3, or 

anyone acting on behalf of an employee who is not able to act in his or  

her own name, may— 

 
(a) approach any court having jurisdiction, including the Labour Court 

established by section 151 of the Labour Relations Act, 1995 (Act 

No. 66 of 1995), for appropriate relief; or 

(b) pursue any other process allowed or prescribed by any law.  

 
6.1.40. The PDA defines "occupational detriment" in relation to an employee as 

including being:  

 

(a)    subjected to any disciplinary action;  

 
(b)    dismissed, suspended, demoted, harassed, or intimidated;  

 
(c)    transferred against his or her will;  

 
(d)    refused transfer or promotion;  

 
(e)    subjected to a term or condition of employment which is altered  

     to his or her disadvantage;  

 
(f)   refused a reference, or being provided with an adverse reference;  
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(g)   denied appointment to any employment, profession, or office;  

 
(h)   subjected to a civil claim for breach of confidentiality;  

 
(i)   threatened with any of the above; or  

 

(j)  otherwise adversely affected in respect of his or her employment. 

 

6.1.41. Section 6(1) of the PDA provides that any disclosure made in good faith by 

an employee to his or her employer is a protected disclosure. Subsection 

(2) provides that if the disclosure is made to a person other than the 

employer in accordance with any procedure authorised by the employer, or 

to a person referred to in section 7, the disclosure is deemed to have been 

made to the employer. 

 

6.1.42. Section 7 of the PDA provides that any disclosure made in good faith by an 

employee whose employer is an organ of state falling within the area of 

responsibility of a member of the Cabinet, to that member of Cabinet, is a 

protected disclosure. 

 

6.1.43. Section 8 of the PDA provides that: 

 “ 

(1) Any disclosure made in good faith to— 

 

(a) the Public Protector; 

(b) ... 

(c) a person or body prescribed for purposes of this section, andin 

respect of which the employee or worker concerned reasonably 

believes that— 

 

(i) the relevant impropriety falls within any description of matters 

which, in the ordinary course are dealt with by the person or 

body concerned; and 
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(ii)   the information disclosed, and any allegation contained in it, 

are substantially true, is a protected disclosure.” 

    

Case Law 

 

6.1.44. In the Independent Municipal & Allied Trade Union & another v City of 

Matlosana Local Municipality & another (2014)1, Ngcukaitobi AJ held that 

“It is clear that a disciplinary enquiry against an employee need not 

necessarily be the direct result of a disclosure”. He proposed that a useful 

and practical approach is to consider factors such as (i) the timing of the 

disciplinary enquiry; (ii) the reasons given by the employer for taking the 

disciplinary steps; (iii) the nature of the disclosure; (iv) and the persons 

responsible within the employer for taking the decisions to institute charges 

to determine whether the disclosure is the proximate cause, even partially, 

of the occupational detriment. 

 

6.1.45. In Chirwa v Transnet Limited and Others [2007] ZACC 23; 2008 (3) BCLR 

251 (CC); 2008 (4) SA 367 (CC) at para 41 Skweyiya J stated that: 

 

“The existence of a purpose-built employment framework in the form of the 

LRA and associated legislation infers that labour processes and forums 

should take precedence over non-purpose-built processes and forums in 

situations involving employment-related matters. At the least, litigation in 

terms of the LRA should be seen as the more appropriate route to pursue. 

Where an alternative cause of action can be sustained in matters arising 

out of an employment relationship, in which the employee alleges unfair 

dismissal or an unfair labour practice by the employer, it is in the first 

instance through the mechanisms established by the LRA that the 

employee should pursue her or his claims”. 

 

 
1 (J620/14) [2014] ZALCJHB 122; (2014) 35 ILJ 2459 (LC) (10 April 2014) 
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6.1.46. The Constitutional Court stated in Gcaba v Minister for Safety and Security 

and Others (CCT64/08) [2009] ZACC 26; 2010 (1) SA 238 (CC); 2010 (1) 

BCLR 35 (CC); (2010) 31 ILJ, para 29 “…Labour issues are to be dealt with 

in the specialised fora and pursued through the purpose-built mechanisms 

established by the LRA. The purpose of the LRA is to create a system under 

which all labour disputes can be resolved. This is also implied by the 

provisions of section 210 of the LRA, as well as in the purposes of the 

CCMA, and the concomitant specialist labour tribunals…” 

 

6.1.47. The court in Hendricks v Overstrand Municipality & Another (2015) 36 ILJ 

163 (LAC) at para 27 denoted that: 

 

“The underlying guiding rationale of the ratio decidendi in Gcaba and 

Chirwa is that once a set of carefully-crafted rules and structures has been 

created for the effective and speedy resolution of disputes and protection 

of rights in a particular area of law, it is preferable to use that particular 

system2. In other words, and in practical terms, remedies for unfair 

dismissal and unfair labour practices contained in the LRA should be used 

by aggrieved employees rather than seeking review under PAJA”. 

 

6.1.48. The Labour Court in Du Plessis v Public Protector and Others (C 272 of 

2019) [2019] ZALCCT 15 (12 December 2019) dealt with the application to 

review a decision by the Public Protector to decline to investigate complaint 

by Mr Du Plessis (the applicant) against the CCMA Commissioner. The 

Labour Court held that it had no jurisdiction to review and set aside the 

decision of the Public Protector complained of by the applicant. 

 

6.1.49. Snyman AJ also remarked that “The Public Protector in any event cannot 

become involved in the decision making by functionaries tasked to fulfil 

dispute resolution functions under the LRA. The oversight of those 

decisions resorts exclusively under the jurisdiction of the Labour Court”. 

 
2 Gcaba at para 56. 
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6.1.50. In the matter of the Greater Taung Local Municipality vs the Public 

Protector3, the Court had to consider, inter alia, whether the Public 

Protector had jurisdiction to consider Mr Bloem’s complaint. In applying the 

principles enunciated in Minister of Home Affairs and another v Public 

Protector of the Republic of South Africa 2018 (3) SA 380 SCA, Kooverjie 

J stated that:  

 

“The office of the Public Protector is a unique institution designed to 

strengthen our constitutional democracy. Her wide powers must further be 

considered in context of Section 4(1) of the Protected Disclosure Act which 

stipulates:  

 

Any employee who is subjected or may be subjected, to an occupational 

detriment in breach of Section 3, or anyone acting on behalf of an employee 

who is not able to act in his or her own name may:  

 

(a) approach any court having jurisdiction, including the Labour Court 

established by Section 151 of the Labour Relations Act, 1995 (66 of 

1995) for an appropriate relief,· or  

(b) pursue any other process allowed or prescribed by any law". 

 

6.1.51. The court found that the Public Protector had jurisdiction in terms of section 

182(1) of the Constitution to consider the complaint.  Mr Bloem chose to 

have his dispute resolved in terms of section 4(1)(b) of the PDA which 

provides for the dispute to be resolved through any other process allowed 

or prescribed by any law.  The wide ambit of the said provision does not 

oust the Public Protector’s jurisdiction. 

 

 
3 Greater Taung Local Municipality v Office of the Public Protector and Others (89658/2018) [2025] ZAGPPHC 776; 2026 (1)   

SA 204 (GP) (1 August 2025) 
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6.1.52. The court further found that Mr Bloem was not bound to have his dispute 

resolved in accordance with labour legislation and the processes set out 

therein.   

 

6.1.53. In Ramela v Cooper NO and Others (Case No. 2025-055130) ZAWCHC (5 

May 2025), Lekhuleni J held that for the protection envisaged by the PDA 

to be triggered, the information disclosed must not have been common 

knowledge or known to the employer, unless the employer knew and did 

nothing. The court further held that ordinarily, protected disclosures happen 

before disciplinary steps are commenced against an employee; the 

occupational detriment must be retaliatory in form and be connected to the 

making of the protected disclosure.  

 

6.1.54. The court emphasised that the institution of disciplinary action itself is not 

an occupational detriment for it to be so, it must be in response to a 

protected disclosure, and a causal connection must exist between the 

disclosure and the disciplinary action. Where the alleged protected 

disclosure is made after disciplinary processes have already commenced, 

it does not give rise to an occupational detriment. The court also held that 

a disclosure made as a stratagem to circumvent disciplinary proceedings is 

not made in good faith. 

 

6.1.55. In Mamodupi Mohlala-Mulaudzi v Property Practitioners Regulatory 

Authority and Another J68/23) [2023] ZALCJHB 19 (13 February 2023), the 

Labour Court held that the protected disclosure must come before the 

disciplinary process starts. The employer must impose an occupational 

detriment on the employee because of that disclosure. The reason for the 

employer's decision to take such action must be directly linked to the 

employee having made the protected disclosure. 

 

6.1.56. In Tshishonga v Minister of Justice and Constitutional Development and 

Another (JS898/04) ZALC 104; 4 BLLR 327 (LC); 2007 (4) SA 135 (LC), 
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the Labour Court dealt with the first claim for compensation under the PDA 

and held that the motivation for requiring internal procedures and remedies 

to be exhausted before external disclosure is not to cover up wrongdoing 

but because the internal remedy may be the most effective. The court also 

held that where there are mixed motives, the dominant motive must be 

ascertained; mixed motives do not automatically negate good faith. 

 

Analysis 

 

6.1.54.1. The evidence before the Public Protector indicates that on 19 February 

2024, the DIU launched an investigation into fraud, corruption, and tender 

irregularities in the Durban SCM unit, collecting witness statements from 23 

May to 9 July 2024. The Complainant initiated an independent internal 

probe into the same issues only later in July 2024 and submitted a report 

to the National Commissioner on 15 October 2024 recommending action 

against the implicated officials. In addition, the Complainant forwarded an 

email with a statement to the DPCI in December 2024;  

 

6.1.54.2. Between 7 to 21 August 2024, the DCS conducted an investigation into the 

Complainant’s conduct regarding the unauthorised transfer of an inmate.  

In the period between 26 October to 2 November 2024, the DCS conducted 

another investigation against the Complainant relating to allegations of 

abuse of power and corrupt relationships arising from the transportation of 

an inmate to a private hospital. 

 

6.1.54.3. Evidently these investigations of the DCS were initiated prior to the 

Complainant escalating the matter to Dr Groenewald.  The Complainant 

only contacted Dr Groenewald’s office via WhatsApp and submitted his own 

investigation report into the irregularities in the Durban SCM unit  on 28 and 

29 October 2024; 
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6.1.54.4. Subsequent to having initiated the investigation on 19 February 2024, the 

DIU obtained a sworn statement from one of the DCS officials implicating 

the Complainant on 08 January 2025. In February 2025 DCS through DIU 

lodged a complaint with DPCI (Durban Central Enquiry 03/02/2025); 

 

6.1.54.5. Regarding the tender for food contracts the evidence shows that on 14 

March 2025, Mr Danie Rossouw of Van Wyk Van Heerden Attorneys 

emailed Mr Kilian on behalf of an unsuccessful bidder regarding these 

contracts raising concerns that the food prices in the said tender were 

inflated.  

 

6.1.54.6. Again on 24 March 2025, Mr Eybers of News24 emailed Dr Groenewald 

and Ms Oelofsen seeking comments on concerns raised by Mr Brendon de 

Smidt, a staple food supplier, about the food supply contracts and this led 

to a media article published in the Rapport newspaper. Subsequently, on 

15 April 2025, Mr Brendon de Smidt, an unsuccessful bidder, addressed a 

letter to Dr Groenewald concerning the nationwide food-provision tender for 

correctional services institutions. 

 

6.1.54.7. In fact, it was only on 16 and 23 April 2025, that the Complainant raised 

procurement concerns at National Operations Committee meetings. Also, 

on 6 and 7 May 2025, the Complainant escalated the matter to Dr 

Groenewald and the Chairperson of the Portfolio Committee via Mr Killian, 

requesting a meeting.  

 

6.1.54.8. On 9 May 2025, the Complainant was suspended for alleged misconduct 

relating to allegations of corruption and procurement irregularities  at the 

SCM Unit of the Durban Management of the DCS. On 14 May 2025, Dr 

Groenewald confirmed the suspension under the National Commissioner’s 

authority and declined any intervention. 
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6.1.57. The Complainant asserts that his suspension by the DCS amounts to 

retaliatory occupational detriment in terms of the Protected Disclosures Act, 

arising from his exposure of procurement irregularities in the Durban 

Management Area, identification of overpriced contracts, and escalation of 

the matter to Dr Groenewald. 

 

6.1.58. Contrary to the Complainant’s assertion, Dr Groenewald submits that the 

Complainant's claim that his suspension was retaliatory occupational 

detriment for protected disclosures is false. Instead he argues that the 

Complainant lacked jurisdiction to investigate as the DIU established under 

section 95A of the Correctional Services Act had already begun probing 

fraud, corruption, and tender irregularities in DCS Durban's SCM unit. 

However, according to Dr Groenewald the Complainant proceeded anyway 

without justification. 

 

6.1.59. In this case, the threshold enquiry is whether the Complainant made one or 

more disclosures within the meaning of section 1 of the PDA that qualify as 

protected disclosures. In terms of section 1 of the PDA, this determination 

must precede any assessment of occupational detriment or the causal 

nexus between a disclosure and the detriment. The Complainant's 

communications can be categorised into two distinct parts: 

 

6.1.57.1. The first part (Part 1) relates to communication of irregularities within the 

SCM of the Durban Management Area around July 2024 to October 2024. 

The Complainant contends that he initiated an internal investigation into 

SCM practices in the DCS Durban Management Area in July 2024 and 

submitted the resulting investigation report to Mr Thobakgale on 15 October 

2024. He subsequently attempted to report the matter to the Minister via 

Ms Oelofsen in October 2024, and he referred the matter to the DPCI in 

December 2024; and  
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6.1.57.2. The second part (Part 2) relates to communication regarding overpriced 

perishable/non-perishable food contracts around March to May 2025. The 

Complainant alleges that he raised concerns during NOC meetings 

regarding overpriced procurement contracts, submitted formal memoranda 

to Mr Thobakgale and Mr Marumule on 16 and 23 April 2025, and escalated 

the matter to the Minister and the Chairperson of the Portfolio Committee. 

 

6.1.60. As regards Part 1, which relates to the communication of irregularities in 

SCM Durban Management Area, the question is whether the Complainant's 

conduct constituted a "disclosure" as defined in section 1 of the PDA or, 

alternatively, an exercise of his managerial functions as Regional 

Commissioner. Dr Groenewald contends that, in terms of section 95A of the 

Correctional Services Act, the investigative mandate over fraud, corruption, 

and maladministration by correctional officials vests exclusively in the DIU, 

and that the Complainant lacked the jurisdiction to conduct the investigation 

he initiated. 

 

6.1.61. The PDA contemplates a disclosure of information by an employee 

regarding the conduct of the employer or a fellow employee and does not 

contemplate the initiation of a parallel investigation by a senior manager into 

a matter already under investigation by the employer's designated 

investigative unit. The evidence before the Public Protector indicates that 

the DIU had already commenced its investigation on 19 February 2024, 

which is five (05) months before the Complainant initiated his investigation 

in July 2024 and it obtained sworn statements from witnesses as early as 

23 May 2024. 

 

6.1.62. Regarding whether the disclosure may have been protected, the submission 

of the investigation report to Mr Thobakgale could potentially constitute a 

disclosure to the employer under section 6 of the PDA. The attempt to report 

to the Minister could constitute a disclosure under section 7 of the PDA. The 

referral to the DPCI could constitute a disclosure under section 8 of the PDA 
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(disclosure to a prescribed body) or section 9 (general disclosure). However, 

the common requirement for all these routes is that the disclosure must be 

made in good faith. 

 

6.1.63. With regards to Part 2, the Complainant's memoranda dated 16 and 23 April 

2025 concerning overpriced food contracts, and his escalation to the 

Minister and the Portfolio Committee Chairperson, can be characterised as 

disclosures of information showing or tending to show a failure to comply 

with a legal obligation (non-compliance with procurement prescripts) within 

the meaning of section 1(b) of the PDA. 

 

6.1.64. Dr Groenewald maintains that the overpricing issue was initially raised with 

him by an unsuccessful bidder and covered in media reports, rather than 

being drawn to his attention by the Complainant. This position is 

substantiated by the email dated 14 March 2025 from a supplier and his 

attorneys, which raised substantially similar allegations with the Minister 

and predates the Complainant’s submission by two months. In Ramela v 

Cooper NO, the court held that reiterating information already known to the 

employer and the public, and where the employer has taken steps to 

address the wrongdoing, cannot be classified as a protected disclosure 

triggering the PDA's protection. 

 

6.1.65. Good faith must be assessed contextually, on a case-by-case basis. In 

Ramela v Cooper NO, the court held that bad faith, in a strict sense, refers 

to a "dishonest intention or a corrupt motive," and that the court must 

consider all the evidence cumulatively to decide whether there is good faith, 

an ulterior motive, or, if there are mixed motives, and what the dominant 

motive is. 

 

6.1.66. In the present matter, several factors are relevant to the good faith 

assessment: 
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6.1.64.1. The Complainant initiated an investigation into SCM irregularities in July 

2024, notwithstanding that the DIU as the departmental statutory 

investigative body had already been investigating the same matters since 

February 2024; 

 

6.1.64.2. An official submitted a sworn affidavit to the DIU implicating the 

Complainant himself in the procurement irregularities. The Complainant 

thereafter charged and suspended the same official, conduct which Dr 

Groenewald describes as retaliatory; 

 

6.1.64.3. Brig Mannie of the DPCI confirmed that the Complainant did not formally 

report a case of fraud or corruption in December 2024 as alleged; he merely 

sent an email containing a statement that lacked sufficient detail; failed to 

submit a requested sworn affidavit despite multiple follow-ups, and did not 

honour pre-agreed appointments; and 

 

6.1.64.4. The Complainant's escalation to the Minister and the Portfolio Committee 

Chairperson in respect of the overpriced food contracts around April to May 

2025, during a period when serious misconduct allegations against the 

Complainant were being finalised (that investigation mandate was 

approved on 26 October 2024, the investigation was completed on 2 

November 2024, and the final report was issued on 27 April 2025).   

 

6.1.64.5. As Ramela v Cooper NO held, a disclosure made as a stratagem to 

circumvent disciplinary proceedings is not made in good faith. While the 

PDA should be interpreted generously to vindicate its purpose, courts 

should not condone an employee's attempt to invoke the PDA's protection 

to avoid the consequences of shortcomings in their own conduct. 

 

6.1.64.6. In Tshishonga v Minister of Justice, the Labour Court cautioned that mixed 

motives do not automatically negate good faith, the dominant motive must 

be ascertained. In this matter, however, the totality of the evidence being 
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the Complainant's parallel investigation into matters already under DIU 

investigation, his suspension of officials who implicated him; his failure to 

follow through with the DPCI, and the timing of his escalation to the Minister 

when an investigation against him was being finalised, weighs against a 

finding that the Complainant's disclosures were made in good faith, or, at a 

minimum, that his dominant motive was to expose wrongdoing rather than 

to pre-empt disciplinary action. 

 

6.1.67. As regards the Complainant’s assertion that he suffered occupational 

detriment as a result of raising the allegations of overpricing of perishables 

and non-perishables contract, the evidence shows that the allegations were 

first brought to Dr Groenewald’s attention by one of unsuccessful bidders 

to the tender and not the Complainant. In addition, the allegations were 

raised in the media, and Dr Groenewald’s response to the media reflected 

that he had requested a report within thirty (30) days from DCS.  

 

6.1.68. Whilst the Complainant asserts that he initiated an internal investigation into 

activities within the SCM unit of the DCS Durban Management Area in July 

2024, the evidence before the Public Protector indicates that the DIU had 

already commenced its investigation into the allegations pursuant to a 

complaint received on 19 February 2024. Additionally, the evidence reveals 

that the DIU obtained sworn statements from certain witnesses on 23 May 

2024 which is two months prior to the date of the Complainant’s alleged 

investigation. 

 

6.1.69. The Complainant's precautionary suspension with effect from 9 May 2025 

may constitute prima facie an occupational detriment within the meaning of 

the PDA, as "being suspended" falls within the statutory definition of 

occupational detriment. However, as Ramela v Cooper NO held, the 

institution of disciplinary action itself is not an occupational detriment for it 

to be so, it must be in response to a protected disclosure, and a causal 

connection must exist. Furthermore, in terms of section 188A(12) of the 
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LRA, suspension on full pay pending an inquiry referred to in section 

188A(11) is statutorily excluded from constituting occupational detriment. 

In this case, taking into cognisance the chronology of events, a causal link 

between the Complainant’s purported disclosure and the allegation that the 

precautionary suspension was a retaliatory action, could not be 

established. 

 

6.1.70. In relation to whether the occupational detriment was on account, or partly 

on account, of a protected disclosure, the question is whether the evidence 

establishes, on a balance of probabilities, that the Complainant's 

precautionary suspension was imposed "on account, or partly on account" 

of having made such disclosures, as contemplated in section 3 of the PDA. 

The statutory threshold requires only that the disclosure be a contributing 

factor not the sole or predominant cause. 

 

6.1.71. Case law such as the Independent Municipal & Allied Trade Union & another 

v City of Matlosana Local Municipality & another (2014), provides a 

framework for assessing whether a disclosure is the proximate cause of 

occupational detriment. Factors such as timing, the nature of the disclosure, 

and the employer’s stated reasons must be considered. Ngcukaitobi AJ 

proposed a practical framework of four factors for assessing this question. 

Each factor is considered below: 

 

Timing of the disciplinary action relative to the disclosure 

 

(a) The DIU investigation into SCM irregularities in the Durban 

Management Area commenced on 19 February 2024 and obtained 

its first sworn statements on 23 May 2024. The Complainant's 

internal investigation began in July 2024, and his report was 

submitted to Mr Thobakgale on 15 October 2024. Misconduct 

investigations into the Complainant were mandated on 07 August 

2024 relating to the transfer of an inmate and 26 October 2024 
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relating to abuse of power and/or corrupt relationships. Both 

investigations commenced before the Complainant's submission of 

his report. The suspension letter of 09 May 2025 followed the 

completion and approval of the DIU investigation reports on 17 April 

2025 and 27 April 2025 respectively. 

 

(b) While the Complainant's May 2025 escalation to the Minister and 

Portfolio Committee Chairperson bore some temporal proximity to 

the suspension that happened on 09 May 2025, the evidence shows 

that the misconduct investigations and the contemplation of 

disciplinary action against the Complainant predated both parts of his 

purported disclosures. In Mamodupi Mohlala-Mulaudzi v Property 

Practitioners Regulatory Authority, the court held that the protected 

disclosure must come before the disciplinary process starts. As such, 

the timing factor does not support the Complainant's contention. 

Reasons given by the employer for taking the disciplinary steps 

 

(c) The suspension letter of 09 May 2025 cites "allegations of corruption, 

misrepresentation, and procurement irregularities" arising from the 

DIU investigation. It specifically refers to a sworn affidavit by an 

official implicating the Complainant and the risk that his presence 

may compromise the investigation or endanger witnesses. Dr 

Groenewald's detailed response identifies specific, documented 

misconduct charges unrelated to the disclosures, such as the 

unauthorised transfer of a high-profile inmate and the abuse of power 

involving a private hospital visit. The stated reasons for the 

Complainant’s suspension are anchored on pre-existing 

investigations with documentary support, and they are not retaliatory. 

 

(d) Despite being requested by the Investigation Team through a letter 

dated 16 September 2025, to provide a response to the findings and 

any supporting evidence, the Complainant failed to do so. A follow-
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up letter dated 23 September 2025 afforded the Complainant a 

further opportunity to respond by 08 October 2025, however, no 

response was received. In the Public Protector's investigative 

framework, a party who fails to respond to a notice calling for a 

response, despite being given an adequate opportunity, may have 

an adverse inference drawn against them.  

 

(e) The Complainant's failure to engage with the specific and detailed 

contentions raised by Dr Groenewald in particular that, the DIU 

investigation predated his disclosures, he is implicated in the 

irregularities he claims to have exposed, and his engagement with 

the DPCI was deficient, entitles the Public Protector to draw the 

inference that the Complainant is unable to rebut those contentions. 

 

Nature of the disclosure 

 

(f) The disclosures concern serious procurement irregularities and 

alleged corruption which are matters of legitimate public concern. In 

the ordinary course, disclosures of this nature would strengthen a 

whistleblower's claim. However, the nature of the disclosure must be 

weighed against the counterbalancing evidence. In Ramela v Cooper 

NO, the court acknowledged the seriousness of the issues raised but 

nevertheless found that the information was already known to the 

employer and subject to existing investigations, the PDA's protection 

was not triggered. In casu, the DIU was already investigating the 

SCM irregularities, and the overpricing issue was a matter that was 

in the public domain. 

 

Persons responsible for taking the decision to institute charges 

 

(g) Mr Thobakgale, the National Commissioner, was both the recipient 

of the Complainant's October 2024 report as well as the person who 
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authorised the suspension on 09 May 2025. This overlap is the factor 

most favourable to the Complainant, as it raises a prima facie 

question whether the decision-maker may have been influenced by 

the disclosures. However, the suspension letter is based on the DIU 

investigation and the sworn affidavits of other officials which occurred 

before the disclosures.  

 

(h) Moreover, Mr Thobakgale did not act unilaterally, the investigations 

were conducted by the DIU under its section 95A of the Correctional 

Services Act mandate, and the misconduct investigation reports were 

completed and approved through normal institutional processes. The 

Minister confirmed that he was informed by the National 

Commissioner about the misconduct allegations and the intention to 

suspend, and that the suspension relates to matters unrelated to the 

food contracts. 

 

Conclusion 

 

6.1.72. Based on the evidence obtained during the investigation, the applicable 

legal framework, and the analysis set out above, the allegation that the 

Department of Correctional Services subjected the Complainant to an 

occupational detriment in contravention of the Protected Disclosures Act, as 

a result of him making protected disclosures can not be confirmed. 

 

6.1.73. The evidence establishes that the Department of Correctional Services, 

through its Departmental Investigation had already commenced 

investigations into the procurement irregularities in the Durban Management 

Area several months before the Complainant initiated his own investigation. 

Furthermore, the evidence demonstrates that investigations into allegations 

of misconduct against the Complainant had similarly commenced before his 

subsequent engagements with the Minister and other stakeholders 

regarding the procurement concerns. 
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6.1.74. Although the concerns raised by the Complainant related to matters of 

public importance, the evidence does not establish, on a balance of 

probabilities, that the disclosures relied upon by the Complainant 

constituted protected disclosures attracting the protection contemplated by 

the Protected Disclosures Act. In particular, the evidence shows that the 

procurement irregularities and the allegations relating to inflated food 

contracts were already known to the Department and the relevant 

authorities, were the subject of existing investigations, and, in the case of 

the food contracts, had already been brought to the attention of the Minister 

by an unsuccessful bidder and through media enquiries before the 

Complainant raised the same concerns. 

 

6.1.75. The investigation further found that the Complainant failed to place sufficient 

evidence before the Public Protector to establish the requisite causal 

connection between his alleged disclosures and his precautionary 

suspension. On the contrary, the documentary evidence demonstrates that 

the decision to institute disciplinary processes and place the Complainant 

on precautionary suspension was based on separate misconduct 

allegations arising from investigations that predated the alleged protected 

disclosures. The chronology of events, the reasons advanced by the 

employer for the suspension, the existence of independent investigations, 

and the Complainant's failure to rebut the detailed allegations made by the 

Minister collectively do not support the conclusion that the suspension was 

imposed on account of, or partly on account of, any protected disclosure. 

 

6.1.76. Accordingly, there is insufficient evidence to conclude that the functionaries 

of the Department of Correctional Services committed improper conduct or 

abused their powers by subjecting the Complainant to an occupational 

detriment in retaliation for making protected disclosures. 
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7. FINDINGS 

 

 Having regard to the evidence, the regulatory framework determining the 

standards that the DCS should have complied with, the Public Protector 

makes the following findings: 

 

7.1. Whether functionaries of the Department of Correctional Services 

subjected Mr Mnikelwa Nxele to unfair labour practices and 

occupational detriment as a result of exposing procurement related 

irregularities within the Department, if so, whether such conduct 

constitutes improper conduct in terms of section 182(1)(a) of the 

Constitution and abuse of power in terms of section 6(4)(a)(ii) of the 

Public Protector Act, 1994 

 

7.1.1. The allegation that the functionaries of the DCS subjected the Complainant 

to unfair labour practices and occupational detriment as a result of him 

exposing procurement related irregularities within the Department, is not 

substantiated. 

 

7.1.2. The Complainant's report to the DCS does not constitute a protected 

disclosure within the meaning of the PDA. The Complainant initiated an 

investigation on the irregularities in the SCM Durban Management Area 

which matter was already under investigation by the DIU, the statutory 

investigative body established under section 95A of the Correctional 

Services Act. In addition, his engagement with the DPCI was materially 

deficient according to Brig Mannie of the DPCI.  

 

7.1.3. It is evident that the Complainant made a disclosure relating to overpriced 

food contracts, which  information was already reported to Dr Groenewald 

by the supplier on 14 March 2025 and in the public domain, published by Mr 

Eybers in the Rapport. Therefore, the information that was the basis of his 

disclosure was already known to the employer.  
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7.1.4. Applying the principles identified in IMATU v City of Matlosana Local 

Municipality the timing of the disciplinary action relative to the alleged 

disclosures indicates that the misconduct investigations and the decision-

making processes predated the Complainant's disclosures. Also, the 

information relating to the disclosures was already known to the employer 

and subject to existing investigations.  

 

7.1.5. The evidence shows that the decision to initiate disciplinary action and 

suspend the Complainant was based on completed DIU investigation 

reports relating to misconduct unrelated to the overpricing issue.  

 

7.1.6. Accordingly, the conduct of functionaries of the Department of Correctional 

Services does not constitute improper conduct as envisaged in section 

182(1)(a) of the Constitution and abuse of power as contemplated in section 

6(4)(a)(ii) of the Public Protector Act, 1994. 

 

8. OBSERVATIONS  

 

8.1 During the course of this investigation, Dr Groenewald alleged that the 

Public Protector conducted the investigation in a partial and biased manner. 

Given the seriousness of these allegations, the Public Protector considers 

it necessary to address these allegations directly, to place them in their 

proper legal context and to reaffirm the constitutional and statutory 

principles governing the institution's investigative mandate. 

 

8.2 The Public Protector is an independent constitutional institution established 

under Chapter 9 of the Constitution, and is required to perform its functions 

impartially, fairly, without fear, favour or prejudice. Every investigation 

undertaken by this Office is guided solely by the evidence obtained during 

the investigation and the applicable legal framework. The Public Protector 

neither predetermines the outcome of an investigation nor advocates for 
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any party but independently evaluates all relevant facts and submissions 

before reaching findings. 

 

8.3 Allegations of bias against the Public Protector are serious and must be 

substantiated by credible evidence. Mere dissatisfaction with the 

institution's decision to investigate a complaint, the exercise of its 

investigative powers, or the outcome of an investigation does not, without 

more, establish bias or partiality. Unsupported allegations of this nature 

have the potential to undermine public confidence in constitutional 

oversight institutions and detract from the proper determination of the 

issues under investigation. 

 

8.4 In the present matter, Dr Groenewald has not presented any objective 

evidence demonstrating that the Public Protector acted with bias or 

departed from the standards of procedural fairness required by the 

Constitution, the Public Protector Act and the Rules Relating to 

Investigations by the Public Protector. On the contrary, all affected parties 

were afforded a reasonable opportunity to present their versions, submit 

evidence, and make representations before any findings were reached. The 

investigation was conducted in accordance with the principles of 

administrative fairness, and the findings contained in this report are based 

exclusively on the evidence obtained and the applicable legal prescripts.  

 

8.5 Section 181(3) of the Constitution further obliges all other organs of state, 

through legislative and other measures, to assist and protect the Public 

Protector and Chapter 9 institutions, thereby safeguarding their 

independence, impartiality, dignity, and effectiveness.  

 

8.6 The Constitutional Court in Economic Freedom Fighters v Speaker of the 

National Assembly and Others; Democratic Alliance v Speaker of the 

National Assembly and Others [2016] ZACC 11 affirmed the unique and 

vital role of the Public Protector as one of the most invaluable constitutional 
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gifts to our nation. This Office cannot fulfil that constitutional gift if it is 

susceptible to being deflected from its mandate by bare allegations 

designed to create the appearance of impropriety where none exists. 

 

8.7 The Public Protector's mandate is to serve the public interest. That mandate 

is discharged through independent, evidence-based investigation not 

through capitulation to pressure, accusation or intimidation. 

 

8.8 The right to raise legitimate procedural concerns is fully acknowledged and 

will always be afforded due consideration.  

 

9. CONCLUSION 

 

9.1. Rule 41(2) The Public Protector Rules provides that if the Complainant has 

not responded within the prescribed time frame of 14 days, the Public 

Protector may proceed with the closing of the file. The Complainant failed 

to submit any representations within the prescribed period, despite having 

been afforded a reasonable opportunity to do so. 

 

9.2. Accordingly, the Public Protector considers this matter closed in terms of 

section 8(1) read with section 8(3) of the Public Protector Act and Rule 

40(b) of the Public Protector Rules. 

 

 

_____________________ 

ADV KHOLEKA GCALEKA 

PUBLIC PROTECTOR  

REPUBLIC OF SOUTH AFRICA  

DATE: 30 JUNE 2026  

Assisted by: Investigations Branch, Head Office 

 

 


